United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD 


Court of Appeals of the District of Columbia. 

APRIL TERM, 1924. 

No. 4130. 


HUGO THORSCH, APPELLANT, 


THOMAS W. MILLER, AS ALIEN PROPERTY CUSTODIAN, 
AND FRANK WHITE, AS TREASURER OF THE UNITED 
STATES. 



APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED MARCH 12, 1924. 


PRINTED MARCH 25, 1924. 



Court of Appeals of the District of Columbia 

APRIL TERM, 1924. 

No. 4130. 


HUGO TIIORSCH, APPELLANT, 

vs. 

TOMAS W. MILLER, AS ALIEN PROPERTY CUSTODIAN, 
AND FRANK WHITE, AS TREASURER OF THE UNITED 
STATES, APPELLEES. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Original Print 

Caption . a 1 

Memorandum: Motion to substitute parties. 1 1 

Order of substitution. 1 2 

Amended bill of complaint. 3 3 

Fiat of Justice Bailey. 11 7 

Answer of defendants Thomas W. Miller and Frank White to 

the amended bill of complaint. 12 7 

Order for appearance of absent defendants. 19 11 

Memorandum of court. 20 12 

Final decree. 21 12 

Appeal noted. 22 13 

Memorandum: Undertaking on appeal for $100.00 approved 

and filed. 22 13 

Order allowing evidence to be in the words of the witnesses... 22 13 

Memorandum: Statement of evidence submitted, signed, and 

filed . 23 13 

Assignment of errors. 23 13 

Designation of record by appellant. 25 14 

letter from F. L. Siddons, justice, to Messrs. Timothy T. 

Ansberry and George T. Farrell, dated June 4, 1923. 27 15 

Clerk’s certificate. 28 16 

Statement of evidence. 29 16 

Testimony of Hugo Thorsch. 29 16 

lsidor Rosner. 65 38 

Leo M. Rappaport. 91 57 

John J. Keegan. *.... 106 67 

Samuel E. Rauh. 153 98 

Theodore Stempfel. 171 111 


Judd & Detweileb (Inc.), Printers, Washington, D. C., March 14, 1924. 


























Court of Appeals of the District of Columbia. 


No. 4130. 

Hugo Thorsch, Appellant, 
vs. 

Thomas W. Miller et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 38693. 

Hugo Thorsch, Plaintiff, 
vs. 

Francis P. Garvan, as Alien Property Custodian, and Guy Allen, 
Assistant and Acting Treasurer of the United States, Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District 
of Columbia, at the City of Washington, in said District, at the 
times hereinafter mentioned, the following papers were filed and 
proceedings had, in the above-entitled cause, to wit: 

1 In the Supreme Court of the District of Columbia. 

Equity. No. 38693. 

Hugo Thorsch, Plaintiff, 
vs. 

Francis P. Garvan, as Alien Property Custodian, and Guy Allen, 
Assistant and Acting Treasurer of the United States, Defendants. 

Memorandum. 

May 11, 1921.-—Motion to substitute Thomas W. Miller as Alien 
Property Custodian in the place and stead of Francis P. Garvan, 
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resigned, and Frank White as Treasurer of the United States in 
the place and stead of Guy F. Allen, hied. 

Order of Substitution. 

Filed May 11, 1921. 

******* 

The foregoing cause having come on to be heard on the motion 
of plaintiff for the substitution of Thomas W. Miller as Alien Prop¬ 
erty Custodian in the place and stead of Francis P. Garvan, resigned, 
and also for the substitution of Frank White as Treasurer of the 
United States in the place and stead of Guy F. Allen, who at the 
time of the commencement of this cause was the Acting Treasurer 
of the United States; and it appearing to the court that 
*2 due and legal service has been made of said motion upon all 
the parties defendant herein, and it further appearing that 
said Thomas W. Miller as Alien Property Custodian and Frank 
White as Treasurer of the United States have, severally, consented 
to such substitution and have voluntarily entered their appearance 
herein as such officers: Therefore, on motion of said plaintiff, and 
all the parties hereto appearing in open court by their attorneys, 
it is hereby ordered that said Thomas W. Miller be, and he hereby 
is, substituted in his capacity as Alien Property Custodian in the 
place and stead of Francis P. Garvan, resigned, and that the said 
Thomas W, Miller succeed to all his rights as such officer and as 
a defendant in this cause; and it is further ordered that the said 
Frank White be, and he hereby is, substituted in his capacity as 
Treasurer of the United States in the place and stead of Guy F. 
Allen, heretofore acting as Treasurer of the United States, and that 
said Frank White succeed to all his rights as such Treasurer and 
is a defendant in this cause. 

It is further ordered that all the pleadings and proceedings here¬ 
tofore had and the papers filed herein, be and the same hereby are 
amended accordingly. 

WENDELL P. STAFFORD, 

Justice. 

We consent: 

JOHN E. LASKEY, 

U. S. A tty., D. C.; 

CHAS. W. ARTH, 

Asst. U. S. Atty., D. C., 

Attorneys for Defendants. 



nroo tiiokscii vs. thomas w. miller et al. 


3 


3 Amended Bill of Complaint. 

Filed March 6, 1922. 

In the Supreme Court of the District of Columbia. 

Equity. No. 38693. 

Hugo Thorsch, Plaintiff, 
vs. 

Thomas W. Miller, as Alien Property Custodian; Frank White, 
as Treasurer of the United States; Richard Werner, and Otto 
IV. That this suit arises under the laws of the United States of 

To the Honorable the Chief Justice and Associate Judges of the 
Supreme Court of the District of Columbia, sitting in Equity: 

Hugo Thorsch, by leave of court in that behalf first had and 
obtained, files this his amended bill of complaint against Thomas 
W. Miller, as Alien Property Custodian, Frank White as Treasurer 
of the United States, Richard Werner, and Otto Werner. 

I. Plaintiff alleges that he now is, and at the time of his purchase 
of the stock hereafter described was, a citizen of the United States 
of America and of the State of Indiana. 

II. On information and belief, that when the original bill herein 
was filed, Francis P. Garvin was the duly qualified and acting Alien 

Property Custodian; that he was served with process and filed 

4 his answer herein; that thereafter said Francis P. Garvan 
resigned as such Alien Property Custodian and was succeeded 

in said office by Thomas W. Miller, defendant above named, who 
now is the duly appointed, qualified and acting Alien Property 
Custodian, under and pursuant to the provisions of the Act of Con¬ 
gress approved October 6, 1917, known as the Trading witli the 
Enemy Act, and amendments thereof; that said Thomas W. Miller 
has been duly substituted for said Garvan as defendant herein. 

On information and belief, that when said original bill was filed, 
Guy Allen was the Assistant and Acting Treasurer of the United 
States; that as such officer he was served with process and filed his 
answer herein; that thereafter he resigned and was succeeded in said 
office by Frank White, defendant above named, who is now the 
duly appointed, qualified and acting Treasurer of the United States; 
that said Frank White has been duly substituted for said Guy Allen 
as defendant in this case. 

III. On information and belief that the defendants, Richard Wer¬ 
ner and Otto Werner, are residents of Stuttgart, Cannstadt. Ger¬ 
many, and at the time of the seizure of the property by the Alien 
Property Custodian hereinafter referred to, were alien enemies 
within the meaning of the Trading with the Enemy Act. 
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IV. That this suit arises under the laws of tlio Fnited States of 
America and this court lias jurisdiction thereof under said 

5 laws and particularly under the Act of Congress approved 
October 6, 1917, known as the Trading with the Enemy 

Act as amended by Act of Congress approved July 11, 1919, and as 
further amended by Act of Congress approved June 5, 1920. 

V. On information and belief, that on the 7th day of March, 

1918, and for more than one year prior thereto, the Werner & 
Pfleiderer Company was a corporation having its principal office 
and place of business at Saginaw, Michigan; that the entire out¬ 
standing capital stock of said company at that time was three thou¬ 
sand seven hundred and fifty (3,750) shares of the par value of 
One Hundred Dollars ($100,001 each; seventeen hundred and 
seventy-five (1,775) shares of stock of which company on said date 
appeared on the books thereof in the name of Richard Werner and 
seventeen hundred and seventy-five (1,775) shares of stock thereof 
in the name of Otto Werner, the balance of said outstanding shares 
being in the name or names of some other person or persons to 
plaintiff unknown, said shares in the name of Richard Werner 
being evidenced by stock certificates Xos. 1 to 10 and 25 inclusive, 
and said shares in the name of Otto Werner being evidenced by 
stock certificates Xos. 11 to 20, inclusive, and Xo. 26. 

VI. That on said last named date the Alien Property Custodian 
seized thirty-seven hundred and four (3,704) shares of the capital 
stock of said company, including the thirty-five hundred and fifty 

(3,550) shares appearing on the books thereof in the name 

6 of Richard Werner and Otto Werner, as the property of 
alien enemies; said Richard Werner and Otto Werner being 

then citizens and residents of Germanv and alien enemies within the 

t/ 

meaning of said Act; and thereafter on the 12th day of September, 

1919, pursuant to said trading with the Enemy Act, he, the Alien 
Property Custodian, sold the thirty-seven hundred and four (3,704) 
shares of the capital stock of said company, seized by him as afore¬ 
said, at public auction to the highest bidder, to-wit, the Liberty 
Securities Corporation of Xew York, for the sum of Three Hundred 
and Fifty-eight Thousand Dollars ($358,000.00), to him paid, and 
thereupon the Alien Property Custodian transferred said shares 
of stock to said purchaser. 

VII. That long prior to the seizure of said stock, to-wit, on 
the 12th day of March, 1917, Richard Werner and Otto Werner 
for a valuable consideration to them paid by plaintiff, sold to him 
their entire holdings in said Werner & Pfleiderer Company, to-wit, 
the thirty-five hundred and fifty (3,550) shares of stock then and 
theretofore held and owned by them therein; and the said Richard 
Werner and Otto Werner on that day by prior endorsement trans¬ 
ferred and delivered to this plaintiff, pursuant to said sale, the stock 
certificates above mentioned: and thereupon plaintiff became the 
true and lawful owner of said thirty-five hundred and fifty (3,550) 
shares of stock and continued to be, and was, the absolute owner 
thereof when it was seized and sold by the Alien Property Custodian 
as aforesaid. 
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7 VIII. When plaintiff purchased said stock, he was in 
Vienna, Austria, as Vice-Consul of the United States, and 

intended to return to the United States soon thereafter, but on ac¬ 
count of the serious illness of his wife, his departure from Austria 
was delayed until after the War was declared by the United States 
against that country, and thereafter his departure was further de¬ 
layed on account of the existence of war, for which reasons plain¬ 
tiff was unable to present his certificates of shares of stock to the 
officers of said company for transfer from the name of Richard Wer¬ 
ner and Otto Werner to his own name. 

Plaintiff had no knowledge of the seizure of said stock by the 
Alien Property Custodian and did not hear of such seizure until long 
after it had occurred. That as soon as he learned of said seizure 
and before the sale of said stock by the Alien Property Custodian 
had been consummated, plaintiff protested against such sale and 
immediately took steps to preserve his rights in and to said stock, 
and has ever since been active in his efforts to recover the proceeds 
of such sale. 

IX. That thirty-five hundred and fifty thirty-seven hundred and 
fourths (3550/3704s) of the proceeds of said sale of stock, to-wit 
Three Hundred Forty-three Thousand, One Hundred Fifteen Dol¬ 
lars and Fifty-five Cents ($343,115.55) was received by said Alien 
Property Custodian as the proceeds of the sale of the plaintiff’s shares 
and interest in said company. 

8 X. That said Thomas W. Miller as Alien Property Cus¬ 
todian now has in his possession or under his control, except 

in so far as the same has been turned over to the Treasurer of the 
United States, the proceeds of the sale of plaintiff’s said stock and 
interest in said company, to-wit Three Hundred Forty-three Thou¬ 
sand One Hundred Fifteen Dollars and Fifty-five Cents ($343.- 
115.55), less certain charges and expenses made by the Alien Prop¬ 
erty Custodian for the custody and sale of said stock, amounting to 
Seven Thousand Sixty-four Dollars and Nineteen Cents ($7,064.19), 
which have been deducted from such proceeds. 

XI. On information and belief, that the said Treasurer of the 
United States has received and now has in his possession or custody 
the entire proceeds of said sale of stock held and owned bv plain¬ 
tiff as aforesaid, less the charges and expenses above mentioned, 
which he is holding pursuant to the provisions of the Trading with 
the Enemy Act. 

XII. That on or about the 19th day of March, 1920, the plaintiff 
duly filed with Francis P. Garvan, at that time the Alien Property 
Custodian, notices of plaintiff’s claims for the proceeds of the sale 
of his said stock, pursuant to Section 9 of the Trading with the 
Enemy Act, and submitted to said Alien Property Custodian the 
evidence necessary to support his said claims, and complied in every 

way with the requirements of said Section 9 of the said Act. 

9 That annexed hereto and made a part hereof are copies of 
said notices of said claims so filed, marked Exhibits “A” and 

“B” respectively. That on or about the same day, to-wit March 19. 
1920, the plaintiff filed with the Alien Property Custodian applica- 
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tions to the President for the allowance of said claims and the return 
to him of the proceeds of the sale of said shares^ and expressly offered 
to submit to him or furnish any additional evidence or information 
required by the Attorney General or by the Alien Property Cus¬ 
todian in connection therewith, and that copies of said applications 
are annexed hereto and made a part hereof, marked Exhibits “C” 
and “D” respectively. 

XIII. On information and belief, that bv Executive Order of 
October 12, 1917, the President of the United States vested in the 
Attorney General all power and authority conferred upon the Presi¬ 
dent by the provisions of Section 9 of the Trading with the Enemy 
Act, and that the Attorney General has duly disallowed the plain¬ 
tiff’s claims. 

XIV. No transfer or assignment of said claims or any part thereof 
or any interest therein has been made, and plaintiff is the sole owner 
of said claims and is justly entitled to recovery from the defendants 
the proceeds of the sale of said shares of stock less the costs and ex¬ 
penses incident to the custody and control thereof. 

10 XV. That sometime after plaintiff filed his said claim with 

the Alien Property Custodian, as aforesaid, said Richard 
Werner and Otto Werner duly signed and executed a written waiver 
of any claim to the proceeds of the sale of said stock and thereby 
consented to the payment of the said proceeds to said claimant. 

XVI. On information and belief, that when said stock was seized 
and sold, certain patent rights were also seized and sold therewith as 
the property of said alien enemies, by said Custodian, and it is now 
claimed by said Richard Werner and said Otto Werner that a small 
portion of the amount mentioned in Paragraph IX hereof belongs to 
them as the proceeds of the sale of the said patent rights; claimant 
is informed, believes, and therefore alleges, that said patent rights 
belonged to said Werner & Pfleiderer Company at the time of said 
seizure and sale, and that said Werners had no interest therein and 
have no interest in the proceeds of the said sale, but on account of 
their said claim of interest, said Werners are proper and necessary 
parties to this suit. 

Prayer. 


Wherefore plaintiff prays: 

First. That process may issue and be served upon the defendants, 
Richard Werner and Otto Werner, and each of them, requiring them 
to appear and make answer hereto, and that such service may be 
made by publication as the court may direct. 

11 Second. That upon the due hearing of the facts of this 

cause and the establishment of plaintiff’s claim to the pro¬ 
ceeds of the sale of his said stock, the court may enter a decree and 
judgment directing and ordering the defendants, the Alien Property 
Custodian, and the Treasurer of the United States, to pay and 
deliver to the plaintiff so much of the proceeds of the sale of the 
capital stock of said company as the shares and interest of plaintiff 
therein at the time of the sale was to the whole amount of the capital 
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stock of said company, sold, as aforesaid, less the amount deducted 
for charges and expenses, to-wit, to pay and deliver to plaintiff 
Three Hundred Thirty-six Thousand, Fifty-one Dollars and Thirty- 
six Cents ($336,051.36); and for such other and further relief as 
may be just and equitable in the premises. 


TIMOTHY T. ANSBERRY, 
GEO. T. FARRELL, 

Attorneys for Plaintiff. 

United States of America, 

District of Columbia, ss: 


T. T. Ansberry, being duly sworn, says that he is one of the 
attorneys for the plaintiff above named, duly authorized in the 
premises; that said plaintiff is now absent from the District of Co¬ 
lumbia; that the facts set forth and allegations contained in the 
foregoing petition are true as he verily believes. 

TIMOTHY T. ANSBERRY. 


Sworn to before me and subscribed in my presence this 3d dav of 
March, 1922. 

[seal.] MILDRED R. HOGE, 

Notary Public, D. C. 

Fiat. 


Leave to file this Amended Bill of Complaint is granted. 

JENNINGS BAILEY, J. 


12 Answer of Defendants Thomas W. Miller and Frank White 

to the Amended Bill of Complaint. 

0 

Filed March 16, 1922. 


******* 


Now come the defendants, Thomas W. Miller, as Alien Property 
Custodian, and Frank White, as Treasurer of the United States, 
separately and severally answering the amended bill of complaint, 
and for their separate and several answers say: 

(1) These defendants deny the averments of paragraph num¬ 
bered I of the amended bill of complaint; 

(2) They admit the averments of paragraph numbered II of the 
amended bill of complaint; 

(3) They have no knowledge or information sufficient to form a 
belief with respect to the averments of paragraph numbered III of 
the amended bill of complaint, and therefore demand strict proof 
thereof; 

(4) These defendants say that the averments of paragraph num¬ 
bered IV of the amended hill of complaint are conclusions of law 
which they are not required to answer; 

(5) Answering the averments of paragraph numbered V of the 
amended bill of complaint, these defendants, upon information and 
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belief, admit that on the 2nd day of March, 1918, the Werner & 
Pfleiderer Company was a corporation having its principal place of 
business at Saginaw, Michigan. With respect to all the other 
separate and several averments of the said paragraph these defend¬ 
ants say that they have no knowledge or information sufficient to 
form a belief with respect thereto, and therefore demand strict proof 
thereof; 

18 (6) Answering the averments of paragraph numbered VI 

of the amended bill of complaint, these defendants say that 
the Alien Property Custodian, acting under and pursuant to the 
terms and provisions of the Trading with the Enemy Act, the amend¬ 
ments thereto and the proclamations and executive orders issued 
thereunder, after investigation, did determine that Richard Werner 
and Otto Werner were enemies within the purview and meaning 
of the terms and provisions of the said Act, and that certain prop- 
ertv consisting of 3,550 shares of the capital stock of the Werner 
& Pfleiderer Company was owing or belonging to, or held for, by, 
on account of, or for the benefit of the said Richard Werner and 
Otto Werner in equal portions, and thereafter the Alien Property 
Custodian required that the said shares be conveyed, transferred, 
assigned, delivered, and/or paid to him as Alien Property Custodian 
to be held, administered and accounted for pursuant to law, and 
thereafter such conveyance and delivery were accomplished; that 
a part of the said property consisted of shares of stock in the Werner 
& Pfleiderer Company, a part of which was registered in the name 
of Richard Werner, and a part of which was registered in the name 
of Otto Werner; that thereafter the Alien Property Custodian, acting 
pursuant to law, sold the said stock, together with certain other 
enemy owned property and the proceeds of the said sale were de¬ 
posited in the Treasury of the United States, pursuant to the terms 
and provisions of the Trading with the Enemy Act. 

Further answering the said averments, these defendants say that 
thcv are not advised as to the value of the stock sold as afore- 
14 said, since it was sold in a lot sale with other property, and 
the proceeds of the sale have never been apportioned, and 
should it be determined that the plaintiffs herein are entitled to 
recover, this court must apportion the proceeds of the aforementioned 
sale and determine the value of the stock required to be transferred 
to the Alien Property Custodian as the property of Otto Werner 
and Richard Werner. 

Further answering the said averments, these defendants are ad¬ 
vised that the proportion of the proceeds which resulted from the 
sale of the said stock, is much less than $358,000, as alleged in the 
amended bill of complaint. 

Further answering the said averments, these defendants say that 
the determination of the Alien Property Custodian as to the enemy 
ownership, of the said shares is not final for the purposes of this 
proceeding, and that should the plaintiffs herein establish any right 
to recover, this court must determine out of what, if any, of the said 
money and other property any judgment which may be rendered 
herein must be paid; 
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Further answering the said averments, these defendants say that 
should this plaintiff establish to the satisfaction of this court any 
right to recover in this suit, these defendants will render a full anil 
accurate accounting of all the money and other property required 
to be transferred to the Alien Property Custodian as the property 
of the enemies, Otto Werner and Richard Werner, to the end that 
a just and equitable decree may be rendered; 

(7) They have no knowledge or information sufficient 

15 to form a belief with respect to the averments of paragraph 
numbered VII of the amended bill of complaint, and there¬ 
fore demand strict proof thereof; 

(8) They have no knowledge or information sufficient to form a 
belief with respect to the averments of paragraph numbered VIII 
of the amended bill of complaint, and therefore demand strict proof 
thereof; 

(9) Answering the averments of paragraph numbered IX of the 
amended bill of complaint, these defendants deny each and all of 
the said averments and refer to their answer to paragraph numbered 
VI of the amended bill of complaint, and incorporate the same herein 
as their answer to paragraph numbered IX of the amended bill of 
complaint; 

(10 Answering the averments of paragraph numbered X of the 
amended bill of complaint, these defendants deny each and all of 
the said averments and refer to their answer to paragraph numbered 
VI of the amended bill of complaint, and incorporate the same 
herein as their answer to paragraph numbered X of the amended 
bill of complaint; 

(11) Answering the averments of paragraph numbered XI of the 
amended bill of complaint, these defendants refer to their answer 
to paragraph numbered VI of the amended bill of complaint, and 
incorporate the same herein as their answer to paragraph numbered 
XI of the amended bill of complaint; 

(12) That these defendants admit the averments of paragraph, 
numbered XII of the amended bill of complaint, except in so far as 
the said averments contain allegations as to the sufficiency of evi¬ 
dence introduced to support the claim of the plaintiffs herein, and 

as to said averment, these defendants deny the same; 

16 (13) They admit the averments of paragraph numbered 
XIII of the amended bill of complaint; 

(14) They have no knowledge or information sufficient to form 
a belief with respect to the averments of paragraph numbered XIV 
of the amended bill of complaint, and therefore demand strict proof 
thereof; 

(15) They have no knowledge or information sufficient to form 
a belief with respect to the averments of paragraph numbered XV 
of the amended bill of complaint, and therefore demand strict proof 
thereof; 

(16) Answering the averments of paragraph numbered XVI of 
the amended bill of complaint these defendants say that the Alien 
Property Custodian seized, pursuant to the Trading with the Enemv 
Act, certain patents which he had determined, after investigation, 
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to be owned by Otto Werner and Richard Werner. At the time of 
the sale of the stock of the Werner & Pfleiderer corporation, as set 
forth in paragraph numbered VI of this answer, certain of the said 
patents were sold, together with the stock, and the bid at the sale 
was an aggregate price for both the patents and the stock. Since 
the said sale no specific amount has ever been allocated as the amount 
which was received for the patents. 

II. For further separate and several answer to the amended bill 
of complaint, these defendants separately and severally say: 

(1) That the alleged sale of stock to the plaintiffs herein 

17 by Richard Werner and Otton Werner, out of which the 
plaintiffs’ alleged cause of action grew, was consummated on 

the 17th day of March, 1917. subsequent to the time w T hen diplomatic 
relations between the United States of America and the Imperial 
German Government were severed, and very shortly prior to the time 
when the President of the United States proclaimed that a state of 
war existed between the United States and the Imperial German Gov¬ 
ernment and the Imperial Austrian Government; that said contract 
of sale w’as made in contemplation of the outbreak of wav between 
the United States and for the purpose of circumventing the rights 
of the United States to seize the said stock as the property of Richard 
Werner and Otto Werner, as enemies of the United States, and that 
said contract was fraudulent and void, in so far as the rights of these 
defendants or of the United States may be concerned. 

(2) That the transaction between the plaintiff and Richard 
Werner and Otto Werner, with respect to the transfer of the shares 
of stock concerned in this suit, was not entered into by the parties 
with the intention of consummating a sale, and was not promoted 
bv commercial motives, nor based on an estimate of mutual advan- 
tages, and w’as not intended as a genuine business transaction. It 
was made to avoid inconveniences which otherwise might ensue from 
a state of war. and is, therefore, null, void and of no effect in so far 
as these defendants and the United States are concerned. 

Wherefore these defendants, having fully answered the amended 
hill of complaint pray that they be dismissed with their costs 

18 in this behalf expended. 

THOMAS W. MILLER, 

A lien’Property Custodian. 
FRANK WHITE, 

Treasurer of the United States. 

PEYTON GORDON. 

Attorney of the United States in 

and for the District of Columbia. 

District of Columbia, ss: 

Thomas W. Miller, being first duly sw T orn, upon oath deposes and 
says that he is Alien Property Custodian of the United States of 
America; that he has read the foregoing answer by him subscribed 
and knows the contents thereof; that the matters and things therein 
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stated as of his personal knowledge are true, and those stated as 
upon information and belief he believes to be true. 

THOMAS W. MILLER. 

Subscribed and sworn to before me this 14th day of March, 1922. 
[seal.] SOPHIE D. HILLMAN, 

Notary Public, D. C. 


District of Columbia, ss: 

Frank White, being first duly sworn, upon oath deposes 
19 and says that he is Treasurer of the United States of America; 

that he has read the foregoing answer by him subscribed and 
knows the contents thereof; that the matters and things therein 
stated as of his personal knowledge are true, and those stated as upon 
information and belief he believes to be true. 

FRANK WHITE. 

Subscribed and sworn to before me this 15th day of March, 1922. 
[seal.] ELLA F. VAN ZANDT, 

Notary Public , D. C. 


Order for Appearance of Absent Defendants . 

Filed March 20, 1922. 

♦ * * * * * * 

The object of this suit is to establish the interest, right and title of 
Hugo Thorsch, plaintiff herein, to the proceeds of the sale of 3,550 
shares of the capital stock of the Werner & Pfleiderer Company, of 
Saginaw, Michigan, which shares were seized by the Alien Property 
Custodian of the United States on March 7, 1919, and thereafter sold 
by said Custodian under the provisions of the “Trading with the 
Enemy Act” as the property of Richard Werner and Otto Werner, 
alien enemies, and for an order of said Court directing said Alien 
Property Custodian and said Treasurer of the United States to pay 
and deliver to said plaintiff the proceeds of the sale of said stock, to- 
wit, Three Hundred Thirty-six Thousand, Fifty-one Dollars 
20 and Thirty-six Cents ($336,051.30). 

On motion of the plaintiff, it is this 20 day of March, 1922. 
ordered that the defendants Richard Werner and Otto Werner, who 
reside at Stuttgart, Cannstadt, Germany, cause their appearance to 
ben entered herein on or before the fortieth day, exclusive of Sun¬ 
days and legal holidays, occurring after the day of the first publica¬ 
tion of this order; otherwise the cause will he prosecuted with as in 
case of default. Provided, a copy of this order be published once 
a week for three successive weeks in the Washington Law Reporter, 
and the Evening Star before said day. 

JENNINGS BAILEY, 

Justice. 
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to be owned by Otto Werner and Richard Werner. At the time of 
the sale of the stock of the Werner & Pfleiderer corporation, as set 
forth in paragraph numbered VI of this answer, certain of the said 
patents were sold, together with the stock, and the bid at the sale 
was an aggregate price for both the patents and the stock. Since 
the said sale no specific amount has ever been allocated as the amount 
which was received for the patents. 

II. For further separate and several answer to the amended hill 
of complaint, these defendants separately and severally say: 

(1) That the alleged sale of stock to the plaintiffs herein 

17 by Richard Werner and Otton Werner, out of which the 
plaintiffs’ alleged cause of action grew, was consummated on 

the 17th day of March, 1917. subsequent to the time when diplomatic 
relations between the United States of America and the Imperial 
German Government were severed, and very shortly prior to the time 
when the President of the United States proclaimed that a state of 
war existed between the United States and the Imperial German Gov¬ 
ernment and the Imperial Austrian Government; that said contract 
of sale was made in contemplation of the outbreak of war between 
the United States and for the purpose of circumventing the rights 
of the United States to seize the said stock as the property of Richard 
Werner and Otto Werner, as enemies of the United States, and that 
said contract was fraudulent and void, in so far as the rights of these 
defendants or of the United States may be concerned. 

(2) That the transaction between the plaintiff and Richard 
Werner and Otto Werner, with respect to the transfer of the shares 
of stock concerned in this suit, was not entered into by the parties 
with the intention of consummating a sale, and was not promoted 
by commercial motives, nor based on an estimate of mutual advan¬ 
tages, and was not intended as a genuine business transaction. It 
was made to avoid inconveniences which otherwise might ensue from 
a state of war, and is, therefore, null, void and of no effect in so far 
as these defendants and the United States are concerned. 

Wherefore these defendants, having fully answered the amended 
hill of complaint pray that they be dismissed with their costs 

18 in this behalf expended. 

THOMAS W. MILLER, 

A lien.Property Custodian. 
FRANK WHITE, 

Treasurer of the United States. 

PEYTON GORDON. 

Attorney of the United States in 

and for the District of Columbia. 

District of Columbia, ss: 

Thomas W. Miller, being first duly sworn, upon oath deposes and 
says that he is Alien Property Custodian of the United States of 
America; that he has read the foregoing answer by him subscribed 
and knows the contents thereof; that the matters and things therein 
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stated as of his personal knowledge are true, and those stated as 
upon information and belief he believes to be true. 

THOMAS W. MILLER. 

Subscribed and sworn to before me this 14th day of March, 1922. 
[seal.] SOPHIE D. HILLMAN, 

Notary Public, D. C. 


District of Columbia, ss : 

Frank White, being first duly sworn, upon oath deposes 

19 and says that he is Treasurer of the United States of America; 
that he has read the foregoing answer by him subscribed and 

knows the contents thereof; that the matters and things therein 
stated as of his personal knowledge are true, and those stated as upon 
information and belief he believes to be true. 

FRANK WHITE. 

Subscribed and sworn to before me this 15th day of March, 1922. 
[seal.] ELLA F. VAN ZANDT, 

Notary Public, D. 0. 

Order for Appearance of Absent Defendants. 

Filed March 20, 1922. 

******* 

The object of this suit is to establish the interest, right and title of 
Hugo Thorsch, plaintiff herein, to the proceeds of the sale of 3,550 
shares of the capital stock of the Werner <fe Pfleiderer Company, of 
Saginaw, Michigan, which shares were seized by the Alien Property 
Custodian of the United States on March 7, 1919, and thereafter sold 
by said Custodian under the provisions of the “Trading with the 
Enemy Act” as the property of Richard Werner and Otto Werner, 
alien enemies, and for an order of said Court directing said Alien 
Property Custodian and said Treasurer of the United States to pay 
and deliver to said plaintiff the proceeds of the sale of said stock, to- 
wit, Three Hundred Thirty-six Thousand, Fifty-one Dollars 

20 and Thirty-six Cents ($336,051.36). 

On motion of the plaintiff, it is this 20 day of March, 1922, 
ordered that the defendants Richard Werner and Otto Werner, who 
reside at Stuttgart, Cannstadt, Germany, cause their appearance to 
ben entered herein on or before the fortieth day, exclusive of Sun¬ 
days and legal holidays, occurring after the day of the first publica¬ 
tion of this order; otherwise the cause will he prosecuted with as in 
case of default. Provided, a copy of this order be published once 
a week for three successive weeks in the Washington Law Reporter, 
and the Evening Star before said day. 

JENNINGS BAILEY, 

Justice. 
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Memorandum of Court. 

Filed November 30, 1923. 

* * * * * * * 

This case has received long and laborious consideration by the 
Court, which had the advantage of a very thorough presentation of 
both the law and the evidence by counsel for the respective parties. 

The result is that the Court can not escape the conclusion that the 
plaintiff lost his American citizenship by expatriation, and therefore 
has no status to maintain the suit. 

This conclusion probably makes it unnecessary to decide the bona 
tides of the transaction by which the plaintiff claims the ownership 
of the property he seeks to recover, but it must not therefore be as¬ 
sumed that it has been established by the plaintiff. The cir- 

21 cumstanees surrounding the transaction contain elements 
that arouse strong suspicion of its good faith, not overcome 

by the facts urged by the plaintiff in support of his contentions. 

The Bill must be dismissed and a decree to this effect will be settled 
and siened upon notice. 

F. L. SIDDONS, 

Justice. 

November 30, 1923. 

Final Decree. 

Filed December 7, 1923. 

******* 

This cause having come on to be heard on the 18th day of January 
1923, upon the bill of complaint filed herein and the answer thereto 
of Thomas W. Miller, as Alien Property Custodian, and Frank 
White. as Treasurer of the United States, and evidence and testi¬ 
mony having been submitted to the Court and arguments of counsel 
for the plaintiff and for the defendants, Thomas W. Miller, as Alien 
Property Custodian, and Frank White, as Treasurer of the United 
States, having been heard and the Court having taken time to con¬ 
sider, it is hv the Court this 7th day of December, 1923, 

Adjudged, ordered and decreed that the bill of complaint be and 
the same hereby is dismissed, and it is further 

Adjudged, ordered and decreed that the defendants, Thomas W. 
Miller, as Alien Property Custodian, and Frank White, as Treasurer 
of the United States, recover their costs in this behalf ex- 

22 pended, and that they have execution as at law for the same. 

F. L. SIDDONS. 

Associate Justice , Supreme Court of 

the District of Columbia. 
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From the foregoing decree the plaintiff, Hugo Thorseh, notes an 
y)peal in open Court, to the Court of Appeals of the District of 
Columbia, and the penalty of the bond for costs is fixed at $100. 

F. L. SIDDONS, 

Justice. 


Memorandum. 

December 22, 1923.—Undertaking on appeal for $100.00 approved 
and filed. 

Order Allowing Evidence to be in the Words of the Witnesses. 

Filed January 18, 1924. 

3(t :fc * j)c J|C 3)c 3*e 

On application of plaintiff, and both parties desiring it, the Court 
hereby directs that in preparing the statement of evidence in the 
above-entitled cause, plaintiff may state the testimony in the exact 
words of the witnesses, so far as they desire it. 

F. L. SIDDONS, 

Justice. 


23 I consent to the entry of the above order 
DEAN HILL STANLEY, 

Special Asst, to the Atty. Gen., 

Counsel for Defendants Miller & White. 

GEO. T. FARRELL, 

Attorney for Plaintiff. 

Memorandum. 

January 19, 1924.—Statement of Evidence submitted, signed and 
filed. 

Assignment of Errors. 

Filed January 19, 1924. 

The plaintiff in the above-entitled cause for appeal to the Court 
of Appeals, from the orders, decrees, and judgments entered therein, 
files this, his Assignment of Errors, upon the appeal so taken, and 
says that the Court in making said orders, decrees, and judgments 
in the proceedings and trial heretofore had, erred as follows: 

1. In holding that the Act of Congress, approved March 4, 1923, 
entitled “An Act to Amend the Trading with the Enemy Act,” ap¬ 
plied to said cause although the same had been tried, argued, sub¬ 
mitted, and taken under advisement, but not decided, before the 
passage and approval of said Act. 

2. In dismissing plaintiff’s bill of complaint. 

24 3. In rendering judgment and decree in favor of the de¬ 
fendants, Thomas W. Miller, as Alien Property Custodian, 
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and Frank White, as Treasurer, of the United States, and against 
plaintiff, for their costs expended herein, and awarding execution 
therefor. 

4. In failing and refusing to find and decree that at the time the 
shares of stock in question were seized by the Alien Property Cus¬ 
todian, said plaintiff was, and at all times since then has been, a 
citizen of the United States. 

5. In failing and refusing to find and hold that plaintiff was the 
owner of the shares of stock described in his bill of complaint, when 
the same were seized and sold by the Alien Property Custodian, as 
alleged in said bill of complaint. 

0. In failing and refusing to find and determine the amount of 
monev belonging to plaintiff arising from the sale of said shares of 
stock, described in his bill of complaint, and held by said Alien 
Property Custodian and/or Treasurer. 

7. And in failing and refusing to enter a judgment and decree in 
favor of plaintiff, and against the defendants, Thomas W. Miller, 
as Alien Property Custodian, and/or Frank White as Treasurer of 
the United States, ordering and directing the said Alien Property 
Custodian, and/or Treasurer, to pay over and deliver to said plain¬ 
tiff the amount of money so found to be in the hands of said Alien 
Property Custodian, and/or Treasurer, arising from the sale of said 
shares of stock, and belonging to plaintiff. 

25 T. T. ANSBERRY. 

GEO. T. FARRELL, 

WALTER E. BARTON. 

Attorneys for Plaintiff. 

Receipt of a copy of the foregoing Assignment of Errors received 
this 14 dav of January. A. D. 1924. 

VERNON E. WEST, 

By DEAN HILL STANLEY, 

DEAN HILL STANLEY, 

Attorneys for Defendants. 

Designation of Record by Appellant. 

% 

Filed January 19, 1924. 

* * * * * * * 

The Clerk is hereby requested to prepare and certify transcript of 
record in the above-entitled cause for use upon the appeal therein 
taken, and to include in such transcript the papers here designated: 

1. Amended Bill of Complaint, (omit exhibits). 

2. Answer of the defendants to the Amended Bill of Complaint. 

3. Memorandum and order making Richard Werner and Otto 
Werner parties defendant. 

4. Memorandum of motion for substitution of parties. 

5. Order of substitution. 

6. Memorandum opinion of the Court, dated June 4, 1923, ad- 
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dressed to counsel for plaintiff, (which communication is filed here¬ 
with) . 

26 7. Opinion of the Court. 

8. Judgment and Decree. 

9. Notice of Appeal noted in open court. 

10. Order fixing the amount of appeal bond at One Hundred 
Dollars. 

11. Undertaking on appeal and approval thereof. 

12. Statement of Evidence. 

13. Assignment of Errors. 

14. This Designation. 

15. Order allowing evidence to be in exact words of the witnesses. 

T. T. ANSBERRY, 

GEO. T. FARRELL, 

WALTER E. BARTON, 

Attorneys for Plaintiff. 

Receipt of a copy of the above Designation received this 14 day of 
Januarv, A. D. 1924. 

VERNON E. WEST. 

B v DEAN HILL STANLEY, 

‘ DEAN HILL STANLEY. 

Attorneys for Defendants. 

27 Supreme Court of the District of Columbia, Chambers of 

Justice Siddons. 

June 4, 1923. 

Messrs. Timothy T. Ansberry 
and George T. Farrell, 

Southern Building, 

Washington, D. C. 

Gentlemen : 

In re Thorsch vs. Miller et al., Equity, No. 38093. 

I have reached the conclusion that section 21 of the Trading with 
the Enemv Act, added by the amendatory act of March 4, 1923, ap¬ 
plies to the above-entitled case, even though it had been tried, 
argued and submitted, though not decided, when the amending 
legislation was enacted. 

That being so, further consideration of the amendment has led 
to the opinion that while the rule of expatriation by a naturalized 
American citizen, prescribed by section 2 of the Act of Congress of 
March 2, 1907, is not abrogated thereby, there is prescribed a change 
in the kind and character of the evidence required to overcome the 
presumption in a case like the pending one. 

In the light of the foregoing, I write to inquire whether the plain¬ 
tiff desires to submit any further evidence on the point of his claimed 
continued American citizenship or is satisfied to rest this aspect of 
his case upon the evidence already submitted? I await a written 
reply. 
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A copy of this letter is being sent to Mr. Stanley for his informa¬ 
tion. 

Truly yours, 

F. L. SIDDONS, 

FLS-q. Justice. 


28 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I. Morgan IT. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 27, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed copy of which is made 
part of this transcript, in cause No. 38693 in Equity, wherein Hugo 
Thorsch is Plaintiff and Francis P. Garvin as Alien Property Cus¬ 
todian, et al. are Defendants, as the same remains upon the files and 
of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
8th day of March, 1924. 

(Seal of the Supreme Court of the District of Columbia.) 

MORGAN H. BEACH, 

Clerk, 

By W. E. WILLIAMS, 

EW. Asst. Clerk. 

29 In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 38693. 

Hugo Thorsch, Plaintiff, 
v. 

Thomas W. Miller, as Alien Property Custodian, and Frank 
White, as Treasurer of the United States; Richard Werner, and 
Otto Werner, Defendants. 

Statement of Evidence. 

On hearing of the above cause before Mr. Jusice Siddons sitting 
in Equity No. one, proceedings were had and testimony in substance 
following was taken: 

Hearing begun January 17, 1923. 

Hugo Thorsch, plaintiff, being duly sworn, in answer to inter¬ 
rogatories and cross-interrogatories propounded to the said plain¬ 
tiff, then being in Vienna, Austria, testified as follows: 

My name is Hugo Thorsch, age fifty-eight years, occupation. 
Agent for American linns in import and export business from and to 
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America. I was born in the city of Prague, now the capital of 
Czecho-Slovakia. I came to the United States in 1884 at which time 
I was a citizen of Prague, capital of the province of Austria-Hungary, 
then named Bohemia, now Czecho-Slovakia; resided first in Phila¬ 
delphia, then in New York, and thereafter in Indianapolis. I was 
naturalized on the 26th day of May, 1898, in the City of New York 
in the District Court of the United States for the Southern District 
of New York. I have in my possession a certificate of naturaliza¬ 
tion issued to me by the Court, and I am attaching a copy certified 
by the notary public taking this deposition. 

I was first engaged in the mercantile business, then in the news¬ 
paper business, and finally became engaged in the printing business. 
I had a number of reasons for selling my property in 1912, first, I 
knew r that Ex-Mayor Bookwalter, who was a minority stockholder 
in the Cheltenham-Aetna Press of Indianapolis, was desirous 

30 of acquiring the majority, and was willing to pay what I 
considered a good price. Second, my son was then ready to 

enter a university, and my wife and I desired to devote a few years 
to his education in Europe. Neither of us were disposed to permit 
him to go to Europe alone. We wanted to be with him while he 
was studying in Europe. Third, I had been working very strenu¬ 
ously for many years in the printing business, and desired to take a 
rest and then engage in a less strenuous business. My other invest¬ 
ments were also of such a nature that I could sell them at a fair price 
and I was also influenced in selling them by my wish to have the 
earnings of my lifetime near me. 

I took a number of vacations in Europe several times prior to 
1912. When I went to Europe in 1912 I expected to be away from 
the United States for about two or three years according to the length 
of time which the studies of my son would require. I wanted my 
son to study law in the University of Vienna and at the completion 
of his course there I intended to return to the United States so that 
he could finish his study of law at an American University. 

Q. What, if anything, caused you to defer or postpone your return 
to the United States? A. During the first week of the war, about 
the third or fourth of August, 1914, Mr. Hinegartner, then Vice- 
Consul in Charge of the Consulate General of the United States in 
Vienna, requested me to call at the Consulate and asked me to asist 
him in his work, which owing to the war, had assumed such pro¬ 
portions that the staff of the Consulate was not able to cone with it. 
Mr. Charles Denby, the Consul General of the United States at 
Vienna, was absent on leave in the United States. I immediately 
after being asked went to work in the Consulate and rendered all 
assistance within my power. When Mr. Denby returned about the 
middle of August 1914 he requested me to continue the work 

31 I was engaged in and asked me whether I would accent an 
appointment as Deputy Consul General. As the work \va< 

very agreeable to me I accepted his suggestion, and receive- notice 
of mv appointment as Deputy Consul General a few da\> thereafter 
by cable. I was appointed Deputy Consul General in 1914. A few 

2—4130a 
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months later the offiee of Deputy Consul General was abolished in 
the consular service and I was thereupon appointed Vice-Consul. 

Q. State whether or not you were appointed as a citizen of the 
United States. A. I was appointed as a citizen of the United States; 
I have considered myself a citizen of the United States at that time 
and at all times thereafter. In January 1913 I returned to the 
United States on a leave of absence granted to me by the State De¬ 
partment, accompanied by my wife. In December 1915 my wife 
returned to the United States for two months. In 1920 my wife and 
I returned to the United States where we staved about four months. 

t 

In 1921 we again returned for a stay of three months. 

Q. If you have returned to the United States one or more times 
since 1912 state whether or not passports were issued to you by 
officers of the State Department and what kind of passports you re¬ 
ceived on each occasion. A. In 1915 a diplomatic passport was 
issued to me by the State Department. At the end of 1914 I ap¬ 
plied to the State Department for a passport for my wife, which was 
issued to her on March 13, 1915. On November 3, 1914, the first 
diplomatic passport had been issued to me, while a second diplomatic 
passport was issued to me on March 13. 1915. Both of these 

32 passports state that: ‘‘Hugo Thorsch. a citizen of the United 
States, Deputy Consul ( Vice Consul) General of the United 

States at Vienna, Austria, is about to report to his post.” In 1920 
I received many passports through the Spanish Embassy at Vienna, 
then in charge of American affairs in Austria. After I had stayed 
in the United States for about five months. I again applied to the 
State Department for a passport which was issued to me on the 6th 
of May, 1920. I have the passports in my possession and am at¬ 
taching copies of the same certified to by the notary public taking 
this deposition. I most emphatically state that I never desired to 
expatriate myself as a citizen of the United States, neither when I 
went to Europe in 1912 nor at any time thereafter. I never intended 
to give up or renounce my allegiance to the United States. I always 
desired and intended to retain my citizenship which I acquired bv 
naturalization in the United States. 

Q. Would it have been to your advantage financially, socially, 
politically, or otherwise, at any time since 1912 to have been a 
citizen of Austria. Hungary, or Austria-IIungarv? A. It was always 
my opinion that it would not be to my advantage to become a citizen 
of Austria-Hungary. I felt that it could not have benefitted me 
either financially, socially, politically, or in any way. In arriving 
at this decision I was actuated, not by material reasons but by ethical 
and moral reasons. The American citizenship means more to me 
than any financial, social, or political advantage in any other country. 

I consider myself now, as at all times since my naturalization a 
citizen of the United States, and will return, and make my home in 
the United States as soon as my financial condition will permit me. 
Most of my money and property I have invested in the stock of the 
Werner and Pfleiderer Co. at Saginaw. Mich., which property 

33 was attached by the Alien Property Custodian, and the pro¬ 
ceeds of the sale of which are involved in this suit. The 
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proceeds of my other property and investments in Europe and the 
earnings through my present vocation, are barely able to sustain me. 
Due to the depreciation of the value of Austrian money, I would lose 
all I have invested were I to convert the same at present into 
American money. This depreciation is such that were I to sell all 
of my remaining investments in Europe the proceeds would not 
suffice to cover the costs of a journey to the United States. Should 
my investments here improve in their relation to American money, 
or as soon as I recover the monev involved in this suit, I intend to 
return to the United States as mv permanent home. 

Q. In the deposition of Charles A. Bookwalter of Indianapolis, 
taken in this case, reference was made to a conversation between you 
and him at about the time vou sold to Mr. Bookwalter vour stock 

%j ___ *_ 

or interest in the Cheltenham-Aetna Press, in which deposition the 
following question was put to Mr. Bookwalter, viz: 

“Q. Did he ever say to you that he expected to make Vienna his 
permanent home?” and in answer to this question Mr. Bookwalter 
said “Yes.” 

Do you recall this conversation, Mr. Thorsch? And if so, state 
whether or not vou said to Mr. Bookwalter on that occasion that vou 
expected to reside permanently in Vienna A. I had daily conver¬ 
sations with Mr. Bookwalter, as he was the Vice-President of the com¬ 
pany of which I was President. The chief topic of conversation at 
that time was the option which I had given to Mr. Book waiter on 
acquiring my stock, and the essential point he wanted to be con¬ 
vinced of was, that I should never enter the printing business again. 

I do not recall the conversation alluded to in the above vcsti- 
34 monv of Mr. Bookwalter, but I assume that mv statement at 
the time that I did not have the intention of returning to 
Indianapolis led him to believe that I intended to remain in Europe 
permanently. 

Q. What, if anything, was said by you to Mr. Bookwalter at. or 
about, the time you sold your interest in the printing business 
at Indianapolis, about your change of residence, or permanent place 
of residence? A. I do not recall that I said anything to Mr. Book- 
waiter, except to assure him that I would not return to Indianapolis 
and to go into the printing business. I did say to him, however, 
that I would not come back to Indianapolis, as I expected upon my 
return from Europe to locate either in New York or Philadelphia. 

Q. What, in fact, was your intention at that time respecting your 
future citizenship? A. At the time I intended to go to Europe for 
the period of about two years, for the reasons given in my previous 
answers, and on my return to bring back my son and have him con¬ 
tinue his study of law at the University of Pennsylvania. I thought 
we might take up our residence at Philadelphia, so as to be with 
him while he would lie in the law school. I also intended to make 
an effort to engage in banking business in New York or Philadelphia. 
I had no definite plans as to my future place of residence in the 
United States, but expected to locate either in Philadelphia or New 
York upon my return. 
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I loft my application to the Alien Property Custodian in the hands 
of my attorneys in February 1920, and 1 was advised that the same 
was tiled with the Alien Property Custodian sometime during the 
following month. 

35 1 was advised sometime in the Year 1920 that the Alien 

Property Custodian in connection with my claim questioned 
my citizenship. 

Q. At the time your right to recover the property in question, 
under the provisions of the Trading with the Enemy Act, as a citi¬ 
zen of the United States was first raised, and since then, were you 
advised as to the fact that under said Act and amendments thereof, 
the President and other officers of the government in the exercise of 
the powers conferred by said Act, were authorized to restore to citi¬ 
zens of Czechoslovakia the property and money belonging to them, 
which had been seized by the Alien Property Custodian? A. Yes, 
the fact that the Trading with the Enemy Act provided for the re¬ 
turn to citizens of Czechoslovakia of property which had been seized 
by the Alien Property Custodian was brought to my notice. I dod 
not recall the exact date, but I believe I was so advised some time in 
the latter part of 1920 or early in 1921. 

Q, At the time your claim was pending in the office of the Alien 
Property Custodian and in the Department of Justice did you have 
knowledge of the fact that property and money which had been 
seized by the Alien Property Custodian was being restored to citizens 
of Czechoslovakia pursuant to the provisions of said Treaty and the 
Trading with the Enemy Act? A. Yes. 

Q. If your answer to the next preceding question is in the affirma¬ 
tive, state your source of information and when you were so 
Mb advised. A. The information came to me from various 
sources. I received a read acopy of the Amendment to Sec¬ 
tion 9 of the Trading with the Enemy Act, which Amendment I be¬ 
lieve was passed and approved sometime in June 1920, providing for 
the return of property to citizens of Czechoslovakia. I also talked 
to residents of that country from time to time in 1920 and 1921, 
whose property had been seized, and was informed by them that they 
had made application for the return of their property. In some cases 
I was informed that such property had been returned. I also talked 
to and corresponded with my attorneys about the matter. 

I was and am familiar with the provisions of the Treaty of Peace 
between the Principal Allied and Associated Powers and Hungary, 
known as the Treaty of Trianon, as well as with the provisions of the 
Treaty of Peace between the Principal Allied and Associated Powers 
and Austria, known as the Treaty of St. Germain. 

I was fully informed of the provisions of the two treaties mentioned 
in my next preceding answ T er, giving right to certain residents and 
citizens of Austria and Hungary to elect or “opt” to become citizens 
of Czecho-Slovakia and this was known to me after the Treaty was 
signed, and also when it was ratified. 

Q. Are the majority of the citizens of the Czeeho-Slovak Republic 
of the same race and language as yourself? A. Yes. 
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Q. Do you understand and speak fluently the language used by 
the majority of the citizens of Czecho-Slovakia? A. Yes. 

Q. At the time the Treaty of Trianon was ratified did you have 
the right thereunder to become a citizen of Czecho-Slovakia? A. 
At the time when the Treaty of Trianon, as well as when the Treaty 
of St. Germain was ratified, I could, by renouncing my citi- 

37 zenship in the United States have elected to become a citizen 
of Czecho-Slovakia. 

Q. Did you know T of other persons who had been born in Prague 
and who were engaged in business at Vienna at the time the Treaty 
above referred to was ratified, who by exercise of the option, conferred 
by such Treaty became citizens of Czecho-Slovakia? A. Yes, T 
knew many such persons. 

Q. Why did you not avail yourself of the right of option and 
become a citizen of Czecho-Slovakia? A. I did not elect to become 
a citizen of Czecho-Slovakia for the reason that I did consider myself 
and do consider myself to be a citizen of the United States, and not a 
citizen or resident of Austria-Hungary or Austria, and for the fur¬ 
ther reason that I did not wish or intend to give up or lose my right 
to citizenship in the United States. 

Q. How much did you receive from Mr. Bookwalter for the rights 
or interest you sold him in the Cheltenham-Aetna Press? A. About 
$ 100 , 000 . 

Q. What was the total amount of money and property owned by 
you in 1912, when you went to Europe? A. Between $400,000 and 
$500,000. 

The Vienna Bank of Commerce was organized in 1916 and the 
original capital stock was 10,000.000 Austrian Crowns. 

Q. What were the number of shares originally issued and the par 
value thereof? A. 25,000 shares at the par value of 400 Austrian 
Crowns per share were originally issued. 

38 I subscribed for and received 3,000 shares at the time of 
organization of the bank. The capital stock of the bank was 

increased in 1916 from 10.000.000 to 15,000,000 and then to 25.- 
000,000 Austrian Crowns, and early in 1917 to 40.000,000 Austrian 
Crowns. At the first increase of capital stock I did obtain 1.500 addi¬ 
tional shares. When the capital stock was increased to 25,000.000 
Crowns I bought 3.000 additional shares. When the capital stock 
was increased to 40,000,000 Crowns I did not purchase the shares l 
was entitled to. 

On March 12, 1917 I owned 7,500 shares of stock in said bank. 
The market price per share was about four hundred and thirty Aus¬ 
trian crowns. 

Q. When did you become acquainted with Dr. Isidor Rosner of 
Vienna, who it is alleged, acted for Richard and Otto Werner in 
connection with the sale of stock in the Werner and Pfleiderer Co. 
to you? A. I became acquainted with Dr. Isidor Rosner in the early 
part of 1915. 

He (Rosner) was not interested at that time in the Vienna Bank 
of Commerce, He was and is an attorney at law practicing in 
Vienna. 
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Q. Wliat did you pay to Richard and Otto Werner for the 3,550 
shares of stock of the Werner & Pfleiderer Company of Saginaw, 
Michigan, which you claim to have bought from them? A. I trans¬ 
ferred and gave to Dr. Isidor Rosner, as representative of Richard 
and Otto Werner 4,000 shares of stock of the Vienna Bank of Com¬ 
merce in exchange for the 3,550 shares of stock in the Werner & 
Pfleiderer Company of Saginaw. 

39 Dr. Isidor Rosner, their attorney and agent acted for Rich¬ 
ard and Otto Werner in the negotiations for the sale and ex¬ 
change of stock. I received the certificates of stock of the Werner 
& Pfleiderer Company, in exchange for my stock of the Vienna 
Bank of Commerce on March 12, 1917. 

Q. It is alleged in your Bill of Complaint, filed in this Court, 
that stock certificates numbered 1 to 10. both inclusive, and Number 
25 for 1,775 shares of stock in said corporation, were in the name 
of Richard Werner, and that stock certificates numbered 11 to 20 
both inclusive and Number 20 for like number of shares were in 
the name of Otto Werner, how, if at all, were tlie assignments on 
these certificates endorsed when vou received them? A. The as- 
signments on the stock certificates numbered 1 to 10 both inclusive 
and Number 25 had been signed by Richard Werner, and each stock- 
certificate bore his signature to the blank assignment when they were 
delivered to me on March 12, 1917. Likewise, the assignment on 
the certificates numbered 11 to 20 botli inclusive and Number 20 
had been signed in blank by Otto Werner and each of the stock cer¬ 
tificates bore his signature when they were delivered to me by Dr. 
Isidor Rosner on March 12, 1917. 

I had possession of these stock certificates continuously up to Feb¬ 
ruary 1920, when I delivered them to Mr. Leo M. Rappaport, of 
Indianapolis, Indiana, to be held by him and Judge T. T. Ans- 
berrv of Defiance, Ohio, for use as evidence in support of my claim. 

All the certificates above referred to were in the same condition 
when delivered to Mr. Leo M. Rappaport as when received by me 
on March 12, 1917. 

40 I was the owner of the 3,550 shares of stock in the Werner <fc 
Pfleiderer Company at Saginaw, Michigan, above mentioned. 

when the same were seized and sold by the Alien Property Custo¬ 
dian. 

Q. What, if any, investigation did you make of the standing of 
the Werner & Pfleiderer Company, and what knowledge did you 
have as to the value of the stock before you purchased it? A. I had 
known in a general way of the Werner & Pfleiderer Company for 
many years. They were known to me as an industry which was 
well paying and the members of the firm enjoyed a high reputation 
in industrial and mercantile circles. I also examined the financial 
statements of the company and the balance sheets for the previous 
years. Furthermore, the transaction was proposed to me by Dr. 
Rosner, whom I had known intimately for several years, and in 
whom I had absolute confidence I felt that a transaction recom¬ 
mended to me by him would be thoroughly safe and sound. 
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Q. Why did you purchase the Werner & Pfleiderer stock? A. 
After I was appointed American Vice-Counsel, I thought it probable 
that my return to the United States would be deferred for several 
years, as I enjoyed the work and felt that I was serving my coun¬ 
try in an honorable way. Previous to that time I had made in¬ 
vestments in Austrian commercial and industrial securities from 
time to time. At the end of the year 1916 it appeared to me possi¬ 
ble that America would also be involved in the war, and and as I 
was in this case determined to return to the United States I began to 
look about to convert my Austrian investments into American se¬ 
curities. I had bought small amounts of American securities from 
time to time, and being acquainted with Dr. Rosncr, and knowing 
that he had many clients in other countries in industrial as well 
as in banking circles, I mentioned the fact to him that I was 

41 looking for such investments. He then told me that he had 
the stock of the Werner and Pfleiderer Company at Saginaw, 

Michigan, belonging to Richard and Otto Werner in his possession, 
and for sale, and after some negotiations we agreed on terms and the 
exchange was made, and the stock owned by Richard and Otto Wer¬ 
ner in the Werner & Pfleiderer Company was bought by me on 
March 1*2, 1917. Delivery of the stock being made to me on that 
day. 

Q. What, if you know, became of the shares of stock in the Vienna 
Bank of Commerce, which you delivered to Dr. Rosner for Richard 
and Otto Werner as payment for the stock you received in tlie Wer¬ 
ner and Pfleiderer Company ? A. After I delivered the stock of the 
Vienna Bank of Commerce to him on March 12, 11)17, I only 
know what Dr. Rosner told me, that he delivered the stock to them. 

After I delivered the 4,000 shares of Bank stock to Dr. Rosner 
on March 12, 1917, 1 have not retained nor claimed any right, title 
or interest in this stock since that date. 

Neither Richard nor Otto Werner have any right, title or interest 
in the 3,550 shares of stock above mentioned, nor any part thereof. 
Nor have they any interest in the proceeds of the sale of such stock 
by the Alien Property Custodian. They have never had any interest 
in such stock or proceeds of sale since March 12, 1917. 

No person except myself has any interest in the stock or claim. 

I have no agreement or understanding with Richard or Otto Wer¬ 
ner or with cither of them, or with any other person, or persons, 
to return or pay over to them or any of them the money to be re¬ 
ceived by me in this action, or any part of such money; with this 
one exception, my attorneys in the case arc authorized to retain 
out of the money recovered their fees. 

42 I am the only person interested in the claim. 

No one except myself has had any interest in the stock 
or any claim arising from the seizure and sale thereof, since I pur¬ 
chased the stock on March 12, 1917. 

Q. Why did you not return to the United States when diplomatic 
relations were broken off with Austria, or when war was declared 
bv the United States against that countrv? A. Mv wife was then 

t/ or* *. v 
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seriously ill and unable to travel. When she had partially recov¬ 
ered, war had been declared and I was unable to return. 

Q. W-v did you not have the shares of stock which you pur¬ 
chased from Richard and Otto Werner transferred on the books of 
the company to your name? A. I did not think it was advisable to 
notify the manager of the plant at Saginaw who was an old and 
trusted employe of the Werners that I had become the owner of the 
property. I knew he could be relied upon as long as he though- he 
was managing the business for them and I expected to get back to 
the United States before long. 

Q. When did you first hear that the Alien Property Custodian had 
seized the shares of stock? A. In October of 1919. 

Q. What steps did you take to protect your interest in the stock 
after same had been seized? A. I cabled to the Alien Property Cus¬ 
todian, protesting against the seizure and sale of the property, and 
at the same time communicated with Mr. Rappaport, my attorney 
in Indianapolis, requesting him also to protest in my name against 
the seizure and sale. At the same time I notified Dr. Rosner that 
it had coine to my knowledge that the property had been 

43 seized and was to be sold bv the Alien Property Custodian, 
and that I would hold his clients, Richard and Otto Werner, 

responsible for all damages that I might suffer thereby. In January 
1290 I went to the United States and filed a claim for the return 
of the property or proceeds of sale. Since then the matter has been 
handled by my attorneys. 

Q. Did you ever hear that Richard and Otto Werner in Septem¬ 
ber 1919, cabled to officials of the United States Government pro¬ 
testing against the sale of the plant of the Werner & Pfieiderer Com- 
• panv? A. I did not know of it at the time. I only heard of it 
through my attorneys, and suppose that the cable protesting against 
the sale was sent due to the fact that I had notified Dr. Rosner of 
the seizure and proposed sale of the plant at Saginaw. 

Q. Do you know the reason why they protested, if they did in 
fact protest? A. I do not know the exact reason of their protest, 
but asume that it was due to the fact, as stated above, that I had noti¬ 
fied Dr. Rosner that I would hold his clients responsible for damages 
arising out of the fact that the plant in Saginaw was to be sold as 
the property of Richard and Otto Werner, whereas they had sold 
to me 3,550 shares of the stock. 

I am informed that the Werners claim to have owned some of 
the patents that were sold and also claim that they had reserved cer¬ 
tain rights in other patents seized and sold. 

The Werners have not to my knowledge claimed any interest in 
the 3,550 shares of stock of the Werner and Pfieiderer Company 
since same was sold to me in March 1917, nor have they claimed 
any interest in the proceeds of the sale of stock in so far as I am 
informed. 

44 I am a member of the Athenaum, the Columbia Club and 
the Board of Trade of Indianapolis, and continue to pay my 

dues in each of them. 
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The copies of the passports issued to the plaintiff, referred to in 
answer to Interrogatory No. 20, and attached to the deposition, 
marked Exhibit B, dated November 3, 1914, March 13, 191.5, and 
May 6, 1920, offered in evidence in this cause* are as follows: 

45 Exhibit B. 

(Special Passport.) 

Nr. 110. 

United States of America, Department of State. 

To all to whom these presents shall come, Greeting: 

Know Ye, that the bearer hereof, Hugo Thorsch, a citizen of the 
United States, Deputy Consul General of the United States at 
Vienna, Austria, is about to proceed to his post. 

These are therefore to request all whom it may concern to per¬ 
mit him to pass freely without let or molestation and to extend to 
him all such friendly aid and protection as would be extended to 
like officers of foreign governments resorting to the United States. 

In Testimony Whereof, I Robert Lansing, Acting Secretary of 
State of the United States of America, have hereunto set my hand 
and caused the seal of the Department of State to be affixed, at 
Washington, this 3rd day of November, A. D. 1914, and of the 
Independence of the United States of America, the One hundred 
and thirty ninth. 

[seal.] (Signed) ROBERT LANSING. 

(Verification.) [seal.] 

46 Exhibit B. 

(Special Passport.) 

No. 285. 

United States of America, Department of State. 

To all to whom these presents shall come, Greeting: 

Know you that the bearer hereof, Hugo Thorsch, a citizen of the 
United States, Vice Consul of the United States at Vienna, Austria, 
is about to proceed to his post. 

These are therefore to request all whom it may concern to per¬ 
mit him to pass freely without let or molestation and to extend to 
him all such friendly aid and protection as would be extended to 
like officers of foreign governments resorting to the United States. 

In testimony Whereof, I. W. J. Bryan, Secretary of State of the 
United States of America, have hereunto set my hand and caused 
the seal of the Department of State to be affixed at Washington, 
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this 13th day of March, A. D. 1915, and of the Independence of the 
United States of America, the One hundred and thirty ninth. 
[seal.] (Signed) W. J. BRYAN. 

(Verification.) [seal.] 


47 Exhibit B. 

Passport. 

The United States of America, Department of State. 

To all to whom these presents shall come, Greeting: 

The Undersigned, Secretary of State of the United States of 
America, hereby requests all whom it may concern to permit Hugo 
Thorsch a citizen of the United States safely and freely to pass and 
in case of need to give him all lawful aid and protection. This 
passport is valid for use only in the following countries and for 
objects specified unless amended: 

France, Switzerland, Czechoslovakia, Kingdom of the Serbs, Croats 
and Slovenes, necessary countries, commercial business. The bearer 
is accompanied by his wife Emma. 

Given under my hand and the seal of the Department of State 
at the City of 'Washington, the 6th day of May, in the year 1920, 
and of the Independence of the United States, the One Hundred 
and Fortv-fourth. 

(Signed) BAINBRIDGE COLBY. 

Personal Description. 

Age: 54 yrs. Mouth: Medium (Moustache). 

Height: 5 ft. 7 in. Chin: Round. 

Forehead: Medium. Hair: Grav. 

Eyes: Brown.- Complexion: Fair. 

Nose: Broad. Face: Round. 

Distinguishing marks:-. 

Place of birth: Czechoslovakia. 

Date of birth: August 19, 1865. 

Signature of Bearer: Hugo Thorsch. 

Photograph of Bearer. 

No. 29214. 

(Verification.) [Notary Seal.] 

48 The cross-examination of Mr. Thorsch, made by Mr. John 
Marshall, Special Assistant to the Attorney General, (at 

Vienna, Austria, August 1, 1921), which by stipulations and agree¬ 
ment of counsel, was offered in evidence, is as follows: 

My name is Hugo Thorsch. I am 59 years of age and reside 
at present in Vienna. I was born in Prague, Czecho-Slovakia, I 
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came to the United States in 1884, resided first in Philadelphia, 
then in New York, and then went to Indianapolis. 

Q. Where were you naturalized? A. I was naturalized in New 
York. 

Q. I suggested on Saturday the desirability of making an ex¬ 
amination of the Vienna Bank of Commerce (Wiener Kommerzial 
Bank) as to whether such a record is in existence as is known to 
you in the States as a stock record? A. The companies in Austria, 
as well as the companies in the former Austro-Hungarian monarchy, 
do not keep stock records, as the stock is not issued to persons. 

Q*. There is no way in which a bank or any other corporation 
in Austria can be advised of the persons holding stock except by 
the purchase of an issue of stock at the organization of the bank 
or corporation, or in the event of an increase of capital? A. That 
is the only way. 

Q. Are you a member of the board* of directors of the Vienna 
Bank of Commerce? A. Yes. When the bank was organized I 
became a member of the board of directors and T asked the State 
Department in a letter whether there was any objection on their 
part to my becoming a member of the board of directors of that 
hank, and in the letter that I received from them it was stated that 
they had no objection to my appointment as a member of the 
board of directors of the Vienna Bank of Commerce. 

Q. Your affidavit states that at the time of the organization of 
the hank in 1910 you subscribed and paid for 3.000 shares of 
stock of the original value of 400 crowns at the rate of exchange 
of 430 crowns. A. 430 crowns was not the rate of exchange. It 
was simply the quotation of the stock on the market. 400 was 
ihc original value per share, and the quotation on the market 
averaged to about 430 crowns. 

Q. Do you remember what that represented in American dollars 
at that time? A. Well, at that time the exchange was about ten 
crowns to the dollar. At the time I made the transaction the 
dollar stood at about ten crowns. 

49 The original capital was 10,000.000 crowns, and was then 

increased several times from 10,000.000 to 15, 25, and 40 
million crowns. 

Q.. When it was increased to 15,000.000 crowns, how much of 
the increased stock did you take? A. I took as many shares as I 
was entitled to? 

(&. That would have been 1,500 additional shares? A. Yes, 
that is correct. 

Q. Do you remember what the rate of exchange, was on the dol¬ 
lar at that time? A. It may have been about seven crowns to the 
dollar. 

Q. When the capital stock wa« increased to 25.000.000 crowns, 
did you take your proportion of shares? A. I took mv proportion. 

Q. Is it correct that you took 3.000 additional shares? A. I 
do not recollect exactlv the correct amount of shares I took then, 
but as far as I remember, for each three shares two new ones were 
issued, 
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Q. What was the rate of exchange when the second increase of 
capital took place? A. At the time the second increase took place 
the rate of exchange was about seven crowns to the dollar and it 
lasted for a long time. During the war it did not change very 
much. The 7,500 shares amounted to approximately 530,000 dol¬ 
lars. 

Q. Now, when you made the exchange for what we shall call 
the “Werner” stock, in 1917, was the rate of exchange still about 
seven crowns? A. No. sir, the rate of exchange was, to my recollec¬ 
tion, about eleven crowns to the dollar. 

Q. Thus, figured roughly, you were only paying about $145,000 
for the “Werner” stock? A. I figured that the 4,000 shares cost 
me about 1.350.000 crowns. These 1.050,000 crowns when I came 
to this country cost me about $330,000. 

Q. But since the rate of exchange was eleven crowns to the dol¬ 
lar, you actually only paid about one-half, or $145,000 for the 
“Werner” stock? A. I turned mv monev over in 1912 at the rate 

t « 

of exchange of five crowns to the dollar. At that time nobody could 
forsee whether the rate of exchange would go up or down. 

50 Q. What I understand, Mr. Thorsch is that you were 
anxious at that time to again secure an American investment, 

and that the dropping rate of exchange of the Austrian crown was 
taken into consideration. A. That is perfectly correct. 

Q. As I roughly estimate, without making an exact calculation, 
at this time you owned about one-eighth of the stock of the bank? 
A. That is about right. 

Q. Are you still a member of the board of directors of the bank? 
A. Not now. I have resigned. 

Q. When did you resign? A. It is not a matter for publication. 
Q. Were you until recently one of the managing directors of the 
bank? A. J was not a managing director in the American sense, but 
a. member of the “Yerwaltungsrat,” (board of trustees). 

Q. Did you have any other part in the bank than that as member 
of the board of directors? A. I am a member of the executive com¬ 
mittee. as it is called in America. 

Q. I understand that this committee is appointed by the board 
of directors. A. I said before I am not a member of the board of 
directors. This is a matter which few people know. If you should 
ask people, they would tell you that I am still a member of the board 
of directors. 

Q. Were you one of the founders of the bank? A. Yes. 

Q. W hat was the purpose of the organization of the bank? A. 
Business. I simply went in there because I sought to foster con¬ 
nection between American hanks and this Austrian bank,- when 
the proper time came. 

Q. Did the Austrian Government during the war float loans which 
were known as “war loans?” A. They did. 

Q. IIow many? A. I don’t know exactly. 

Q. Did this bank subscribe to any of these loans? A. Yes. 

51 Q. Have you anv approximate idea as to how many loans 
were floated after the organization of the bank? A. In what 

Years? 

* 
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Q. During the entire time of the war after the organization of 
the bank. A. I believe six. 

Q. Did you make any personal subscription to these war loans, 
Mr. Thorsch? A. I never did. 

Q. Can you in a general way state to what extent your bank sub¬ 
scribed to these loans? A. I don't know. Dr. Rosner can get that 
for you. 

Q. Was any of the stock of this bank placed amongst your friends 
in America? A. No sir. 

Q,. Did you ever endeavor to interest any of your friends in 
America in your bank? A. Never. 

Q. Or in any other banking institution in Austria? A. No. 

Q. Most of your life in the United States was spent in Indian¬ 
apolis, was it not, Mr. Thorsch? A. Yes, considerable. 

Q. Your business there was printing and publishing? A. Yes. 

Q,. When did you sell your business and leave the United States? 
A. I sold out in the summer of 1912 and left the United States also 
in the summer of 1912, the same as I had done every year, spend¬ 
ing my vacation in Europe. 

CJ. When you left the United States in 1912, did you sell all 

vour interests in the United States? A. I sold mv stock in the 
«. «. 

Cheltenham-Aetna Press and most of my other stocks and bonds, 
I left in the hands of my attorney. 

Q. With instructions to sell them all? A. Yes. and to forward 
the proceedings therefrom to me. 

Q. Have you any objection to stating the amounts you received 
in selling this business? A. I don't know the exact amount. 
52 Q. Approximately? A. I think it was about $200,000. 

Q. Did you sell your home? A. Afterwards. 

Q. Do you remember what you received for your home? A. 
About $10,000. It may have been 12, 9, or 14,000. 

Q. That was a sacrifice, was it not? A. No. 

Q. As I understand, the monev for the sale of vour business, vour 
home and other investments was transferred to vou in Austria? 

4 . 

A. Yes. 


Q. W as it exchanged into Austrian crowns? A. Yes. 

Q. Did you make any other investments except in this bank? 


A. No. 


Q,. In what years have you visited the United States since 1912? 
A. In 1915, 1920, and 1921. 

Q. You did not return in 1916? A. I did not return, but Mrs. 
Thorsch did. 

Q,. Did she accompany you on your other visits? A. Yes. 

I was vice consul for the United States in Vienna from August, 
1914, to the severance of diplomatic relations in 1917. 

I never applied for the position, when one day in the first days of 
August, 1914, I was asked to come to the American Consulate 
General, where I was asked to help them out in the business, as the 
Consulate General was swamped with Americans in distress. 

Q. Who was then Consul General? A. Mr. Denbv. 

Q. Who asked you to come to the Consulate? A. Mr. Heingartner 
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asked me to come to the Consulate while Mr. Denby was on leave 
in the United States. Mr. Denby returned from the United States 
about August 7. and asked me whether I would accept the appoint¬ 
ment as Deputy Consul General, provided the Department of State 
would consent to my appointment. 

Q. Did you consent? A. I did, Due to this appointment 
53 I stayed in Austria, in 1914, but I had intended to go back 
to America, because my son was there. 

Q. I understand that you did not accept the office of Vice Consul 
because the salary was an inducement? A. The salary of this office 
was fixed by me at my request, and I fixed it at. $500.00 per year. 

Q. When did you sever your connections with the Consulate? 
A. In April, 1917. 

Q. That was several weeks after diplomatic relations had been 
severed? A. My recollection is that after diplomatic relations had 
been severed. I wrote a letter to the Chief of the Consular Service 
asking for acceptance of my resignation, and as I could not leave 
Austria with the other officials, I recovered a letter in reply that 
my resignation was accepted? 

Q. All the other officials left Austria? A. As far as I remember, 
thev did. I think I gave vou the reasons whv I could not leave. 

(). Whv did vou not leave? A. The health of mv wife did not 
permit it. Mrs. Thorsch was threatened with the necessity of under¬ 
going an operation. 

Q. Were your investments here given as an additional reason why 

vou did not leave Austria in 1917? A. No, absolutely not. 

« « 

Q,. What was the reason for the increase in capital of your bank 
from the original capital? A. Increased volume of business. That 
is the usual reason for increasing capital. 

Q. There was not much business in Austria at that time except 
war business? A. Yes. 

Q. I am only drawing this conclusion from the situation in 
America. From the beginning of the war, the great part of our 
business was in connection with the manufacture of munitions and 
other business connected with the war. and I assume that Austrian 
trade had very largely been curtailed. A. To a large extent that 
is true. 


Q. As I understand from your affidavit, you exchanged 4,000 
shares of your bank stock for the 3.550 shares of the stock of the 
Werner A Pflciderer Co. in Saginaw, Michigan, owned by Richard 
and Otto Werner? A. That is correct. 

54 Q. Do you remember when the transaction was consum¬ 

mated? A. It was in the first half of the month of March, 


191 7. 

Q. Was the transaction made through Dr. Rosner? A. Yes. 

Q. Was there a written contract or was the transaction made ver¬ 
bally? A. The transaction was from hand to hand. 

Q. What investigation did you make with reference to this com¬ 
pany before making the exchange? A. I looked up first the balane;* 
sheet of the W. & P. Company in Saginaw of the previous years. I 
also looked into the standing of the firm, which was known to me 
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by name and reputation. The company had such a high reputation 
that I could accept the balance sheets submitted to me as correct, 
and I also relied absolutely on the statements of Dr. Rosner, whom 
I know would not propose a deal to me that would be disadvantageous. 
My acquaintance with Dr. Rosner and his reputation was suliicient 
proof for me to accept any statement which he would make as being 
perfectly true. 

Q. Dr. Rosner, however, was representing the Werners and nat¬ 
urally desirous of making as good a trade for them as he could? 
A. Yes. 

Q. Do you remember, or not, whether you were seeking an Ameri¬ 
can investment or whether Dr. Rosner was endeavoring to dispose 
of the securities? A. Dr. Rosner knew that I was trying to get hold 
of American securities and was cognizant of the fact that I was at 
the time buying a good many coupons of American securities, which 
were in the market here; but these coupons were of such small 
amounts that they did not satisfy me and I was always anxious to 
transfer my Austrian holdings into American money, and he, know¬ 
ing of that fact, proposed that deal. 

Q. Do you remember for what years you saw the balance sheets 
of the W. & P. Plant at Saginaw? A I could not exactly state. 
They were of previous years. 

Q. Could you produce the balance sheets for my inspection? A. 

I think that Dr. Rosner could. 

Q. Who was the manager of this firm in the United States? A. • 
I forget now. 

55 Q. Did you notify him of the purchase of the stock? A. I 

did not, because he was an old employee of the firm, and I 
did not want to let him know that another man was now the owner. 

Q. Do you remember approximately the volume of business shown 
on the books of the company and the percentage of profit? A. I 
do not. 

Q. Did you not request your counsel, Mr. Rappaport, in Indian¬ 
apolis, to make an investigation of the plant? A. The investigation 
was made before. At that time I did not ask him. 

Q. You did not notify him of your purchase? A. 1 did not. 

Q.. Have you pictures of the plant? A. I have seen them, but 
I have not kept them. 

Q. Did you take any steps to protect your interests in this pur¬ 
chase? A. None. 

Q. Who was the secretary of the company? A. I do not know. 

Q. But the stock certificates show who the secretary was? A. 
They may, but I don’t remember it. 

Q. Do you still have the stock certificates? A. The stock cer¬ 
tificates are in the hands of my attorney in the States. 

Q. Were the stock certificates transferred in your name? A. 
They were not. 

Q. Did you not anticipate that the stock, if permitted to remain 
in the name of the Werners, might be seized by the government as 
enemy property? A. When war broke out with America and Ger¬ 
many, I knew that this would take place, but that immediately upon 
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proof that the stock did not belong to them, I thought that same 
would he returned to me. 

Q. You expected their seizure? A. I did, but I was sure that it 
would only be temporary, until notification of my ownership was 
given. 

Q. Did you not take any steps to prevent its seizure? A. In the 
month of March, 1917, I did not think of any sequestration. It was 
afterwards when the war broke out that I thought of it. and then it 
was too late to give any notification. 

56 Q. Could you not have given it through your friends in 
the Consulate, who then returned to the United States after 

the declaration of war? A. I could have given it before, because I 
had access to the diplomatic pouch. 

Q. Did you not anticipate that there would be trouble about your 
getting the stock hack in case same would be seized? A. I did not. 
I thought the holding of the certificates would prevent any trouble. 

Q. You knew that as long as the stock stood in the name of the 
Werners that thev would be regarded as the owners of the stock? 
A. I did. 

Q. You had an opportunity when the war broke out to go to the 
United States? A. I had an opportunity after the severance of diplo¬ 
matic relations to leave. 

Q. I understand that only after war was declared the Consulate 
here was closed? A. I believe, Mr. Marshall, you are wrong as to 
the date. War was declared in October, 1917, and long after the 
officials of the United States had left. 

Q. You were aware that European governments were sequestering 
property of Americans before that date? A. Yes. 

Q. You had reason to think that the United States would do the 
same thing? A. I did not give it any thought. 

Q. When the consulate was closed and the officials departed, was 
it not apparent that war would be declared? A. I hoped at that 
time that it would not, which is a fact. 

Q. When were you first notified that the Alien Property Cus¬ 
todian sequestered the stock? A. In the summer of fall of 1919. 
That is about right. 

Q. How did you receive the information? A. Dr. Posner told me. 
Q. You state in vour affidavit that when your wife became ill. 
you were unable to go to the United States. When did her health 
permit her to leave? A. About one year afterwards. 

Q, What did you have in mind that you could not leave Austria? 
A. Because at that time I had my family here and I was not per¬ 
mitted to leave. 

57 Q. I understand you did not leave on account of the illness 
of your wife? A. I could not leave with my entire familv. 

and as a matter of fact Mrs. Thorsch was for a great many months 
afterwards so ill that I would not have undertaken to move her. 

Q. During the period from March. 1917, to October. 1919. the 
date given in vour affidavit as the time vou were notified of the 
sequestration of the stock, did you have any information or report 
with reference to conduct of the Saginaw plant? A. None, whatever. 
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Q. As I understand, during this period you were unahle to com¬ 
municate with the United States, that is, from March 1917 to October 
1919? A. Yes. 

Q. You will observe that nearly a year passed after the armistice 
during which time you received no information or notification with 
reference to your investment in the Saginaw plant? A. That is 
correct. 

Q. During this period, did you not inform the manager of the 
plant that you were the owner of the stock? A. I could have, but 
I did not want anybody to know that the stock had been trans¬ 
ferred. 

I recall now that the name of the manager of the Saginaw plant 
is Stehle. 

Q. Where were the profits of the plant going to during all this 
time, where did you think? A. I believe they were kept there. 
They did not pay any profits. As Werner held the stock, the profits 
were held in the treasury. 

Q. Did you really have any means of knowing that some method 
was not employed to send the profits to the Werners? A. That did 
not enter my mind that they would take anything that was not 
coming to them. 

Q. Was it not natural that you should have had some concern 
about your investment during that period? A. If the business 
should have dwindled down, I would have been satisfied to get Ameri¬ 
can dollars for my Austrian crowns. I knew that the business was 
reliable and that I had made a good deal. 

Q, I point out that one of several things might have happened to 
the plant. The stock not being in your name, the income might 
have been sent to the original owners, the property seized by the 
government, or the plant burnt down, and not having been prop¬ 
erly protected, other things might have happened to the plant dur¬ 
ing that period of over two years. A. I felt that if any of the 
proceeds would reach the Werners, they would certainlv return same 
to the proper owner. If the property had been seized, it would be 
returned to an American citizen. 

58 Q. Even so, the period was of sufficient length that the 

manager might have died? A. If that had taken place 
after the armistice, the Werners or Dr. Rosner would have heard 
about it. 

Q. As I understand you did not take any steps to notify or 
make any inquiry because you did not want it known that you 
were the owner of the stock until you returned to the United 
States? A. That is so. 

Q. Did you notify your counsel in Indianapolis? A. I did not. 

Q. Have you taken any steps since your return to Vienna in 1912 
to retain your citizenship? A. No. 

Q. Did you register as a voter? A. No. 

Q. As I understand, the State of Indiana has an absent voters’ 
statute? A. I do not know about that. 

Q. Have you paid poll or any other tax in Indiana? A. No. 

3—4130a 
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Q. Have you taken any stops to remain a voter? A. I have not. 

Q. Have you made any income tax returns at any time during 
this period in the United States? A. Not to my knowledge. 

Q. When you sold your business in Indianapolis, did you tell 
any of your friends that you would make Vienna your permanent 
home? A. I did not. 

Q. When you sold your business to Charles Bookwalter of In¬ 
dianapolis, did you not inform him that you intended to make 
Vienna your permanent home? A. Most certainly not. 

Q. You stated in answer to a previous question that you never 
tried to interest anv of vour friends in the United States in any 
hanking institution in Austria. Let mo refresh your memory more 
dofinitelv bv naming the vear 1020, when over there did you not 
trv to interest some of your friends to invest in this bank? A. Yes, 
with bankers and friends. The Vienna Bank of Commerce was 
then anxious to obtain relations with American banks. 
r>0 Q. What was your reason for leaving Indianapolis in 

1912? A. In 1912 T retired from business and I intended to 
devote a few years to the education of my son in Europe, and after¬ 
wards T wanted to continue living in the United States. 

Q. On your trips back to the United States, where did you get 
your passports? A. In 191 f> T had a diplomatic passport. In 1916 
Mrs. Thorsch had a passport which T applied for in the United 
States at the State Department. In 1920 T received mv passport for 
return to the United States through the Spanish Embassy. When 
I returned to Vienna I applied for my passport in Washington, 
where I received it. 

Q. What was the nature of your printing business? A. All kinds 
of printing, newspapers, catalogues, books, pamphlets, and every¬ 
thing in the printing line. 

Q. Was your determination to sell your business in any way 
connected with the dynamite conspiracy? A. No. 

Q. Was it not a fact that Mr. Bookwalter had offered to buy your 
business sometime before you consented to sell it? A. I had given 
him an option on the stock for same, which option he then made 
use of. 

Q. Was the dvnamite conspiracy in any way an‘inducement for 
your leaving Indianapolis? A. I don’t believe so. 

Q. I understand that you had connection with some of the men 
that were indicted in this conspiracv? A. None whatever. 

0. Did you do any printing for the unions in Indianapolis? A. 
I did. 

O. Did vou know any of the leaders of these unions? A. Not 

' i ^ 

personally. 

O. Did you know McNamara? A. I only met once or twice. 

Q. Was not your counsel, Mr. Bappaport, counsel for McNamara? 
A. I think so. 

Q. Did the fear that you might be asked to furnish bail for 
some of the indicted persons induce vou in any way to sell your busi¬ 
ness and leave the United States. A. None whatever. 
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60 Q. In response to a former question in statin" your posi¬ 

tion with the Vienna Bank of Commerce, I understood the 
term “Verwaltungsrat” to mean that you were a member of the 
board of trustees. Is that the proper designation? A. I would think 
that the proper designation would be “board of directors.” 

Q. You likewise state that you are not now a member of the 
board of directors, but as I understood vou from vour statement, 
which you have made of record, your resignation has been sent to 
the bank but has not been accepted? A. That is a fact, and I there¬ 
fore still consider mvself a member of the board of directors of 
the bank. 

Q. I recall that in previous questions I only asked you with refer¬ 
ence to your participation in stock increases up to 25 million crowns. 
Has there been any additional increase of capital stock? A. There 
has. The bank has increased its capital stock from 25 million crowns 
to 200 million crowns, which is the capital stock of the bank now. 

Q. Was the same plan pursued of asking each original investor 
to increase his holdings? A. To a certain extent. Part of the 
stock was offered to stockholders, while part of the stock went to 
foreign syndicates. 

Q. In what countries were these syndicates? A. In France and 
Great Britain. 

Q. Have you increased your holdings? A. No. 

Q. How many shares have you now in the bank? A. (Witness 
stated that he saw no connection with this question in the matter 
and was only willing to state that he had far less than he originally 
purchased.) 

(). Another question, which I do not know whether it was made 
entirely plain or not. was whether or not, when vou came to Aus- 
tria in 1012. vou exchanged all vour American dollars into Austrian 

t * * 

crowns at the rate of 5 crowns to the dollar. I therefore under¬ 
stood when the investments were made that you referred to. you 
already had the crowns, and it was not a proposition of then secur¬ 
ing a more advantageous exchange. In other words, you were not 
able, as the crown went down, to change your dollars into crowns 
and thereby take advantage of that situation, because you had 
originally exchanged all your dollars into crowns. A. I had only 
crowns then. 

01 Q. In order to clear up a possible misapprehension, did 1 

understand vou to state that there were six war loans or eight 
in which the Vienna Bank of Commerce participated from the time 
of its organization to the close of the war? A. I believe there were 
only six. According to my recollection there were eight issued and 
floated, but the Vienna Bank of Commerce only subscribed to six, 
as it was organized after the second issue was already floated. 

Q. The Vienna Bank of Commerce, as I understand, subscribed 
to all six issues? A. Yes. 

Q. I asked you in a former question the amount you approxi¬ 
mately received from the sale of your business. You answered, 
about $200,000. Have you any objection to stating the total amount 
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you wore able to realize from all your American investments, in¬ 
cluding your home and business? A. It was over $500,000. 

Q. 1 should also like to ask if it is the custom in banking circles 
in Austria for banks to subscribe to the stock of other commercial 
institutions? A. It is. 

Q. Can you state whether or not the hank in which you are in¬ 
terested has made anv such investments? A. It did. 

Q. Were those investments made during the war, some of them? 
A. Yes, sir. 

Q. Did vour bank make anv investments during the war in anv 
other of the countries known as the “Central Powers?” A. Not to 
my knowledge. 

Q. As I recall, you stated in response to a question that you could 
not take vour familv with vou to America after the beginning of 
the war, and that was the reason vou did not return to America 


before 1920. I should like to ask you what other members of your 

familv were here besides vour wife? A. Mv son. 

« %/ _ 

O. Plow old is vour son? A. Twentv-seven voars. 

Q. I think you stated in your affidavit- that he graduated from 
the University of Pennsylvania, an American institution. In what 
year? A. Yes. in 1910. 

Q. When did he come to Austria? A. In July, 1916. 

Q. Has he been here since that time? A. He has. 

62 Q. Did he marry a Viennese girl? A. He did. 

Q. I believe he is now practicing law in Vienna? A. He 
is not practicing law. He studied law and graduated as doctor of 
law. but is not now practicing law. 

Q. I suppose that he was not called on for military sendee in 
Austria? A. No. 

Q. Was he drafted in America? A. Not to my knowledge. 

Q. I assume, of course, that neither of you were interned during 
the war? A. We were not. 

Q. You have stated that there was no written contract with ref¬ 
erence to the transaction with the Werners. Were there anv con- 
ditions, or what we in America would call “strings” to this trans¬ 
action? A. None whatsoever. 

Q. How long has it been since Mr. Rappaport first became your 
attorney, Mr. Thorsch? A. Since about fifteen years ago; it may 
be longer. 

Q. I assume you have still perfect confidence in him? A. I 


have. 


Q. I believe vou stated that vou made no effort to communicate 
the fact of your purchase to him? A. I made none. 

Q. In answering my inquiries, perhaps, there was some confusion 
with reference to the dates of the severance of diplomatic relations 
and the declaration of war between the United States Government 
and the Central Powers. I now refresh your recollection and ask 
if diplomatic relations with Germany were not severed on February 
?>. 1917, if war was not declared on April 6. 1917 by the United 
States on Germany, and that Austria broke off diplomatic relations 
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with the United States on April 8, 1917? A. I believe the dates are 
right. 

Q. Was it not apparent to as close a student of public affairs, as 
I judge you to be, and having particular information which the 
Consulate afforded, that the breach of relations between the United 
States and Germany would undoubtedly involve us likewise 

63 in a war with Austria. A. As a member of the Consular 
Service I did not have any more information pertaining to 

political affairs than what I could glean from the newspapers. Sec¬ 
ondly, in those turbulent times of 1917 the wish was the mother 
of the thought that Austria would not become involved in war with 
America. 

Q. Was it not obvious that upon Austria breaking relations with 
America after her declaration of war against Germany, and Aus¬ 
tria being allied with Germany, that Austria would become involved 
in war with the United States? A. I was afraid it would, but I 
hoped not. 

Q. And as a practical proposition, could America on the battle¬ 
fields have contended with the German forces and enemies of her 
Allies without taking up arms against Austria as well? In other 
words, was there any way to separate the enemy? A. I would 
say that it could not, but events proved that I am wrong. Bulgaria 
was an ally of the central powers, and as far as I know our govern¬ 
ment never declared war against Bulgaria. 

Q. In answer to that suggestion, let me point out to you again 
that Austria had already, before war was declared and before April 
14, 1917, broken off diplomatic relations with America, and my 
question is, was it not then apparent to you, as a matter of judg¬ 
ment, not sentiment or wish, that America would become involved 
in a war with Austria. A. It seemed to me to be highly probable. 

Q. Now, Mr. Thorsch, I dop't think I asked you particularly, but 
I want to understand thoroughly whether or not during the period 
from April 14, 1917, before which time you could have commu¬ 
nicated with the United States, and the subsequent period from that 
time until the signing of the Armistice, were you not able to com¬ 
municate with the United States at any time? A. I was not. 

Q. Then I understand that you neither received nor sent any 
communication during this period from or to the United States? 
A. With the exception of one communication from the State De¬ 
partment. 

Q. In connection with other matters that I have investigated in 
Europe, I observed that communications were sent to the United 
States of interest to persons in the countries of the Central’ Powers, 
through neutral countries, such as Copenhagen and Rotterdam. A. 
I never .sent any communication that way. 

Q. But my question is, would it not have been possible for you to 

have done so? A. I reallv don't know whether it would or 

« 

not. 

64 Q. I assume that by reason of your position with the Con¬ 
sulate. likewise the fact that you are a man of affairs in 

Vienna, and through your banking or other connections in several 
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countries, if there had been a very stringent necessity, you could 
have found means to communicate with the United States? A. I 
do not know as I never attempted it. 

Q. In other words, you had no such impelling reason? A. 1 did 
not want to concede that I had. 

Q. You have stated that you never communicated the fact of the 
purchase of the Werner stock to the plant? A. I left that, as it 
was more advantageous to my interests not to let them know of the 
transfer until some later time. 

Q.. Would it not have been a prudent thing, certainly in the face 
of experience, to have advised your trusted friend and counsellor? 
A. In the face of experience, yes. 


05 Dr. Isidor Rosner, Vienna, being duly sworn, in answer 

to interrogatories propounded to him by counsel for plaintiff 
(on the — day of September, 1922), testified as follows: 


My name is Dr. Isidor Rosncr. I reside in Vienna, Austria, and 
am attorney at law. 

Q. Arc you the same Dr. Isidor Rosner who was interrogated by 
Mr. John Marshall, Special Assistant to the Attorney General ol 
the United States, August 4, 1921? A. Yes, 1 am. I now state 
under oath that my answers to the interrogatories propounded by 
Mr. Marshall were true to the best of my knowledge and belief. 

The handwriting and signatures of Richard Werner and Otto 
Werner, who on and prior to March 12, 1917, owned a large amount 
of the capital stock of the Werner & Pfleiderer Company of Saginaw. 
Michigan, United States, are well known to me, and I have often 
seen them sign their names in my presence. 

I delivered the stock certificates number- 1 to 10 both inclusive 
and number 25 theretofore issued to Richard Werner by said cor¬ 
poration for 1,775 shares, and stock certificate number- 11 to 2t> 
both inclusive and number 26 theretofore issued to Otto Werner by 
said corporation for 1,775 shares to Hugo Thorsch on March 12. 
1917. 


Yes, the stock certificate numbered 1 to 10 and number 25 above 
referred to were assigned by blank indorsement previously made by 
Richard Werner, and the stock certificate numbered 11 to 20 and 


20 were assigned by blank indorsement previously made by Oth 
Werner at the time I delivered said certificate to Mr. Thorsch 


Richard Werner indorsed the stock certificate above referred 


to in my presence and the signature appearing on said stock 
certificate is genuine and in his own handwriting. Otto Werner in¬ 
dorsed the stock certificate above referred to in my presence and the 
signature appearing on said stock certificate is genuine and in his 
own handwriting. 

I kept the 4,000 shares of the Vienna Bank of Commerce which 
I received from Mr. Thorsch as payment for the 3.550 shares of the 
Werner & Pfleiderer Company as agent and attorney for my clients 
Richard and Otto Werner in mv custody. 

«/ t 
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I have never delivered this bank stock to Richard and Otto Werner 
in person, but deposited the same together with other Austrian se¬ 
curities owned bv them to the credit of the share account of Richard 
and Otto Werner at the Vienna Bank of Commerce, where these 
shares are still deposited. 

Richard and Otto Werner still own the shares, and have bought 
additional shares of the Vienna Bank of Commerce since that time. 
The fact that Richard and Otto Werner cabled in September 1919 to 
the Alien Property Custodian, for the purpose of protesting against 
the sale of the plant of the Werner & Pfleiderer Company in Sagi¬ 
naw, is not only known to me, but I myself was responsible for their 
having done so. 

The reason for this action was the sale of the Werner & Pfleiderer 
stock to Mr. 'Thorsch, which sale at that time was not known in 
America or to the American Government. Richard and Otto Werner 
were obliged as sellers of their stock certificate to place Mr. Thorsch 
as buyer in the full possession of the rights adhering to the stock 
certificate. As Richard and Otto Werner were still the apparent 
owners of the stock certificate sold bv them to Mr. Thorsch as far as 

V 

the knowledge of American Government was concerned, they were 
obliged in order to prevent the imminent sale of the plant, to 
G7 protest against the sale, so that Mr. Thorsch would not find 
it impossible to protect his rights acquired by the purchase 
of these stock certificate-. 

I represented Richard and Otto Werner in September, 1919 and 
still represent them. 

I have not the least financial interest in this claim or suit. 

I made the acquaintance of Mr. Hugo Thorsch in 1913. and later 
became intimately acquainted with him. 

Mr. Hugo Thorsch always represented himself as a citizen of the 
United States and at all occasions emphasized his Americanism. 

Mr. Thorsch has never, to my knowledge, during the period T 
have known him, claimed to be a citizen of Austria, or of any coun¬ 
try other than the United States. I had occasion to represent Mr. 
Thorsch before the Austrian Tax Collector and he always re](re¬ 
sented himself as an American citizen. Mr. Thorsch never, as far as 
1 know, expressed a desire or undertaken any step to become a citizen 

of Austria or of anv other countrv than the United States. 

v ' «. 

Mr. Thorsch has at various occasions during the time of my ac¬ 
quaintance with him claimed to me. and in my presence to many 
other persons and also to Austrian Government Officials, that he is 
an American citizen, that he intended to remain so, and that his 
permanent place of residence is Indianapolis. He made this state¬ 
ment repeatedly during the time I knew him. 


08 Dr. Isidor Rosner, in answer to interrogatories propounded 

to him by Mr. John Marshall, counsel for the Alien Prop¬ 
erty Custodian, and the Treasurer (at Vienna. Austria, Aug. 4. 
1921), testified as follows: 


Mv name is Dr. Tsidor Rosner, residence, Vienna. Austria, occu¬ 
pation attorney at law, have practiced law since 1893 in Austria, 
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Spain, France, Germany, and other countries. I have known Rich¬ 
ard and Otto Werner for about twelve years and have been attorney 
for the Werner and Pfleiderer Company for twenty-five years. 

Q. I sought from Mr. Thorsch to secure .the testimony of Richard 
and Otto Werner and understood he communicated with you in this 
matter, and that you have made an effort to get their consent to tes¬ 
tify. Have you received a reply by mail in response to this effort? 


A. Yes. 


Q. Have you any objection to the stenographer copying same into 
the deposition? A. Not at all. 


Copy of Original Letter Received by Dr. Rosner from the Attorney 

of the Werners. 


“Dr. Jur. Ernest Schwarzkopf, Reehtsanwalt. 


Stuttgart, 30.7.21. 

Sehr Geehrter Herr Kollege : 

In den mehrfach swischen Ihnen und mir erorterten Amerika- 
nischen Angelegenheit, haben Sie die Frage sufgeworfen wie die hier 
in Stuatgart von mir beratenen Herrn Werner sich gu einem Verneh- 
men uber den geschichtlichen Hergagn des Aktienverkaufes durch 
einc Amerikanische Behorde oder deren Funktionar stellen wurden. 
Ice habe neuerdings die Frage wieder mit meinen Mandanten 
erortert. In ihren pronunzierten deutschen Empfinden wunschen 
Sie jedem Vernehmen durch Amerikanische Stellen ausserst auszu- 
weichen. Dies insbesonders mit den Hinweis darauf him dass man 
Auslassungen prominenter Amerikansicher Beamten die zuverlassig 
hier ubermittelt wurden, selbst eidlicher Aussagen “deutscher 
Hunde” irgendwelcher Beweiskraft oder such nur Glaubmachhaf- 
tung ja doch nicht innewohnen. Wozue also Vernehmung? Im 
ubrigen betrachten meine Mandanten die Angelegenheit als fur sie 
erledigt. 

(Signed) Dr. ERNST SCHWARZKOPF.” 


00 Translation. 

Ernest Schwarskopf, L. L. D., Attorney-at-Law. 


Stuttgart, 7.30.21. 

My Dear Colleague: 

In the American matter, which has several times been discussed 
between you and me, you have mentioned the question as to what 
attitude my clients Messrs. Werner in Stuttgart would assume with 
reference to an interrogation as to the historical course of the sale of 
the shares by American authorities or their representative. I have 
recently again discussed the question with my clients. In their pro¬ 
nounced German sentiments, they wish particularly to evade any in¬ 
terrogation by American authorities. This particularly in view of the 
fact that according to the statements of prominent American officials, 
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which were authentically transmitted, even statements under oath, 
to the effect that power of testimony or even only making, believe, 
were not to be found in “German dogs.” Why, therefore, an inter¬ 
rogation? Moreover, my clients consider this matter as terminated 
for them. 

(Signed) Dr. ERNEST SCHWARZKOPF.” 

Q. In what other countries did the Werner & Pfleiderer Company 
own factories besides Austria and America? A. In France, Spain, 
Bulgaria, England and Serbia. 

Q. Is the father of Otto and Richard Werner dead? A. Yes. 

Q. Were they men of large financial means? A. Yes. 

Q. When did they give you this stock which you have referred 
to in your affidavit? A. In the beginning of 1916. 

Q. Have you with you the power of attorney which they gave you 
at that time? A. I have it in Vienna. 

Q. Would you send me a copy of that power of attorney to 
America? A. Yes, I can. In Austria one has a general power of 
attorney. We have the right to buy and sell all he has. 

Q. Did it cover other securities besides the American stock? A. 
Yes. 

70 Q. Did thev deposit with you other securities indorsed 
in blank as this stock was? A. Yes. 

Q. Was the understanding when this stock was deposited that 
you should sell or pledge it? A. That was the reason they gave it 
to me, that I should do with it what I wanted to, because they 
were away in Flanders. 

Q. Did you sell any other securities except the American stock? 
A. Yes. 

Q. What other securities did you sell, Doctor? A. I asked the 
Werners whether I could testify in this case, and I demanded that 
they give me the permission to testify. The permission was granted, 
but I cannot answer any question pertaining to their affairs, besides 
the question at issue, without asking them for their permission. 

Q. Was there any change in their financial situation during the 
war? A. No, not as far as I know. 

Q. May I ask why you felt that it was desirable to sell their stock 
if there was no change in their financial situation during the war? 
A. These shares were at any rate quite an asset, which I could 
not neglect. Already in 1916 I felt that it would be best for Ger¬ 
mans who owned property in America to dispose of same, because 
something, although no one knew just exactly what, could happen 
between America and Germany. 

I never thought that America would destroy foreign property. 
Tf I had believed this, I could not have dared to make this sale, 
because I would have cheated Mr. Thorseh, if I had given him such 
a false value for his shares. 

Q. What did you have in mind that might happen by the serious 
condition to which you referred that would jeopardize the property 
of your clients, the Werners? A. A clear picture could not be had 
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at that time, but one already had some war experiences, and 

71 each state had used some means of force against the enemy, 
but although I did not know what America would employ 

in ease of war, l knew that they would do something. 

Q. You were, I presume, familiar, through your clients in other 
countries, what troubles they were having with reference to their 
property; in other words, through your experience and connections, 
you were not like an ordinary lawyer, for instance, in Parkersburg, 
West Virginia, where our practice is confined to local affairs, but 
you had an European viewpoint, rather than a local viewpoint? A. 
My experiences at that time were based more on newspapers and 
information from politicians, instead of information from clients 
in any country, because in the war the postal service was difficult 
and letters were alwavs censored. 

Q. But my point is that you, through your experience and con¬ 
nections in the past, your train of thought was more one of general 
European view point than local viewpoint? My source of informa¬ 
tion was my own brains and instinct. A lot of information which 
was received I knew to be lies, and so I was depending more or less 
entirely upon mv own brains and instinct. 

Q. Had you had any other situation in these other countries with 
this particular client with reference to the seizure of property? A. 
I had transactions for them, but each case had to be attended to 
according to the particular method in each country. 

Q. My question was particularly whether before 1917 you had 
had other situations in other countries with reference to their prop¬ 
erty? A. Yes. 

Q. Was there any situation with reference to their property similar 
to that which arose in the United States and which was in the form 
of the so-eallcd Alien Properly Cact? A. Not to my knowledge. 
I would have to know it. 

Q. As I understand, the only enemy countries in which this 
firm had property were Italy and France? A. In other countries 
there were laws which would divulge the nature of the ownership 
of the companies, because in the stock companies the names of the 
stockholders are not mentioned, and the stock company in such a 
foreign country is recognized as a domestic country, as long as the 
same was registered there. 

Q. But these countries were, in some form or anoth-r, exercising 
some control over enemy-owned property? A. That is possible. 

Q. But you say, no control was exercised over the Werner & 
Pfleiderer Company in France and Italy by the respective govern¬ 
ments? A. This is a question which I cannot answer with- 

72 out the consent of my clients. 

Q. I only want to know in a general way, in order to test 
your experience for the record, because I can appreciate meeting 
you here and talking to you, that you must have had quite con¬ 
siderable experience, and I only want to get a clear picture for 
the record. Now, my particular inquiry is whether or not you had, 
through other clients, any experience as to the sequestration of enemy 
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property in other countries? A. After the war in England and 
Egypt, and also in France. 

Q. But during the war, your connections were such that you felt 
interested in getting in touch as far as you could with the details 
of the laws pertaining to the sequestration of enemy property in 
other countries? A. In other countries, the war started in August 
1914. With the beginning of the war, first, all relations had been 
broken oft', second, all laws with reference to enemy property were 
changed at the beginning of the war. In all of these countries it 
was already impossible to have anything to do with the sequestered 
property, and only in America, who entered the war much later, 
one could have an idea that property might be sequestered like the 
other countries did. 

Q. But you were thinking of these things during that time? A. 
Naturally I thought so. 

Q. Did you represent any orher clients who owned property in 
the United States? A. No. 

Q,. Now, how was it again, because I am not quite clear; early 
in 1917 all of Europe was practically at war, but the United States 
had not entered the war, and why should the serious political situa¬ 
tion to which you have referred, have affected the United States? 
A. At that time the furnishing of munitions by America and the 
“U” boat warfare, which I on my part always considered contrary 
to international law, and for that reason I thought that at some 
time America would be drawn into the war. I could judge that 
because I am a member of the highest political court of Austria. 

Q. The “U” boat warfare had been going on for quite some time 
before this date, and President Wilson had been writing notes to 
the German government, and still war had not ensued, and why 
did you, having had this stock since the early part of 1916, suddenly 
determine it was best for your clients to dispose of it? A. These 
stocks had no market, and I did not want to dispose of them at 
any price, and I had no reason to throw them away. In the year 
1917, by chance, Mr. Thorsch told me that he would like to change 
his Austrian stocks into American securities, and even quite some 
time after he had told me this, it occurred to me to combine both 
interests. The cause for this was not political, but merely an action 
which I felt would serve the interests of both of my friends, the 
Werners, and Mr. Thorsch, and so I was glad I was able to make the 
combination. 

73 Q. What did you consider this stock to he worth in Ameri¬ 

can dollars? A. At that time it was rather an element of 
uncertainty to evaluate this stock. 

Q. What value did you put on it? A. It appeared at that time 
on the agreement. 

Q. At that time did you think that it was the real value of the 
stock or did vou. for the anv reason, feel that even a lesser value 
might be taken, justifiably? A. With the consideration of the fact 
that both parties were friends of mine, and T likewise exerted con¬ 
siderable influence over both parties as their attorney, I felt that my 
transaction was just and fair to both parties and having the power 
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of attorney I could contract this deal, immediately, and Mr. Thorsch 
readily consented. 

c/ 

Q. My question is. did you feel that the value you received for 
the stock was its equivalent, if times had been normal? A. I did 
not have to consider this question at that time. At that time I only 
considered the facts as they appeared at that time and I considered 
the transaction as just. 

Q. I am not questioning that fact. My question is simply, did you 
consider the price which you received as the real value? A. Yes. 

Q. What did vou figure vou received in American money at that 
time? A. I have not the rate of exchange before me. 

Q. The alleged price of the stock in Austrian crowns was approxi¬ 
mately 1.700.000 crowns. Mr. Thorsch testified that the rate of ex- 
change at that time was about eleven crowns to the dollar, so I esti¬ 
mate that the value of the stock in American dollars at that time 
was about $150,000. When the Alien Property Custodian sold the 
property he received $305,000. Why was that? A. There is a 
difference, but it is not material. At that time I could not foresee 
that the amount of the stock would go that high, nor that the same 
would be seized. Also, the shares of the Vienna Bank of Commerce 
were increased from 400 crowns to 850 crowns. 

Q. Dr. Rosner, the more I have examined you, the more I find I 
am unable to understand the reason given by you in your affidavit 
for this sale, that ‘‘the political situation during the first months of 
1917 became more and more serious, and I became all the more 
aware of my responsibility towards Richard and Otto Werner. 
Under the circumstances the idea came to me to make use of the 
shares of the Werner k Pfieiderer Company, and thereby to act in the 
interest of both my clients and Mr. Thorsch at once.” What were 
these serious political conditions that you had in mind when you 
made this affidavit? A. The course of events, and the U- 
74 boat warfare, and my personal belief and instinct. 

Q. What had you in mind, that America would become in¬ 
volved in war? Is that correct? A. I could not say exactly. I 
could not exclude the thought, but even without war, if it chances 
that a client has a desire to acquire something, and another has a 
desire 1o sell it. it is obvious that I would combine both interests. 

Q. But. Dr. Rosner. your German clients were in the war, and 
you have testified that it was difficult, if not impossible, to com¬ 
municate with them. Was it vour idea that their interests would 

i 

be protected by the sale of the property by reason of these political 
conditions which you have testified of? A. Exactly so, but I had 
the Werners’ power of attorney. 

Q. I think I understand, but I want to make sure, bv going a lit¬ 
tle further. Tf America became involved in the war, did it not occur 
to you. by reason of your knowledge which you had acquired in 
other countries, that laws might he passed which would sequester the 
property of Germans in America? A. It was with me a matter of 
uncertainty. I had an idea that it might come, but I knew of noth¬ 
ing as yet. 
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Q. But you must have felt that if war did come that the property 
of your German clients would be sequestered? A. That is quite in¬ 
correct, Europe was of the meaning that the United States, at the 
head of which was a Mr. Wilson, would not in any way molest non- 
combatant people of enemies, that they would neither be interned 
nor their property seized. 

Q. Your clients were in a business of which they had peculiar 
knowledge. They had factories all over the world. Why would it 
occur to you, if you were not thinking of sequestration, to sell one 
of their units, of their exclusive business, to another friend and 
client who had no knowledge of the business, and not even familiar 
with the property? A. When I am completely cut off from my 
property, when I, as owner, am in the war, and do not know T how 
the business is conducted there, then I have the desire to dispose of 
the property; and, if I, as an American, am in a foreign country 
and have changed my American fortune into foreign money, I am 
only disposed to acquire American securities, even if temporarily I 
cannot secure any influence upon the management of the business. 
This was the situation for the two parties, which I had solved. 

Q. Well, Dr. Rosner. there was no change in the management 
after Mr. Thorsch acquired the property: in fact, you did not notify 
the management that the property had changed hands. A. Mr. 
Thorsch and I at that time thoroughly discussed the situation, and 
did not deem it advisable at that time to notify the manager of the 
change of ownership, and, in fact, we found a very good reason, 
which I know from the Werners, that their manager was a very reli¬ 
able and conscientious man, and effectivelv conducted the business 
there. I held it for pro-able that this conduct in the interests of the 
Werners would continue as long as possible, and that, on the other 
hand, I did not know whether he, if informed of the change of 
ownership of the plant to an American citizen, Mr. Thorsch, 
75 whom he did not know, would remain so. 

Q. I understood in a former question that one of the im¬ 
pelling reasons was that your clients had no opportunity to exercise 
control over the operation of their plant in American, and I am at 
a loss to understand how, with Mr. Thorsch owning the property, 
that situation improved? A. That the Werners, who were in the 
war, had no opportunity at all, but that Mr. Thorsch could utilize 
the first opportunity to secure control, is an enormous difference. 
The Werners would not have been able to do so. 

Q. But as I understood from your answer a moment ago, you and 
Mr. Thorsch agreed upon a plan that Mr. Thorsch should not assume 
control and go there, or even inform the management of the change 
of ownership? A. Upon the conclusion of the agreement, the main 
thing was the absolute confidence in the manager, whom the Werners 
had already trusted before the war. When the possibility was pre¬ 
sented to Mr. Thorsch to assume control of his property in October, 
1918, it had already been sold, or was in the course of sale. 

Q. Did you endeavor to dispose of this property to any other per¬ 
son than Mr. Thorsch? A. No. 

Q. You did not make any effort to obtain a better price for the 
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properly from any other source? A. No, according to my opinion, 
only an American could come into consideration, and my acquaint¬ 
ance with Americans was limited. 

Q, Why only to Americans? A. Because of this uncertainty 1 
felt for the Werners. I would have felt the same for any other per¬ 
son. not American. 

Q. What do you mean by “this uncertainty?” A. That I did 
not know what was coming, but that something would come. 

Q. It is the same thought that you had in mind when you stated 
in your affidavit “that it was clear to you that the tense political 
situation must lead to war between Germany and America?” A. 
It was possible. 

Q. You say in your affidavit “it was clear.” A. It was one of the 
possibilities. 

Q. Let me refresh your recollection a little. On March 12, 1917, 
when the sale was made, Doctor, diplomatic relations had been sev¬ 
ered with Germany. Is that not true? A. It is possible, 
76 but I am not sure. 

Q. And it was apparent that a break with Germany and 
war would involve, Austria, likewise? A. A different opinion was 
had in Austria as to that, because the Lusitania and those U-boat 
atrocities were considered as possible causes for a war, but in these 
affairs Austria never participated. 

Q. But were you not aware of the fact that our diplomatic repre¬ 
sentatives had been notified bv the Austrian Government that if war 
was declared on Germany, Austria would break off diplomatic rela¬ 
tions with America, and that, as a matter of fact two days after war 
was declared on Germany, Austria did break off diplomatic relations, 
and that all this occurred less than thirty days after you made the 

«> t 

exchange of the stock? A. That I did not know at all. I was only 
’ influenced to make the transaction because I deemed it the duty of 
any attorney to avoid future dangers when they are recognized in 
time. It is certain that on March 12, 1917, a transaction of that 
kind was not prohibited in any state. If such an attitude is after¬ 
wards assumed in my own country, and agreements are subsequently 
made in the last minute, even if it is known that in the near future 
a new law would prevent the transaction, it is nevertheless not illegal. 
For instance, if I knew that my country would enact an alcohol 
prohibition law in the near future, I would replenish my stock just 
the same. 

Q. Well, Dr. Rosner, you had some knowledge of our form of 
government? A. Not in detail, but in a general way. 

Q. But you did know that it would take an Act of Congress :o 
declare war? A. Yes. 

Q. And that being necessary, the first action which the govern¬ 
ment could take would be the severance of diplomatic relations? A. 
Naturally. 

Q,. There was no written agreement with reference to the sale of 
stock? A. No. One of the reasons was that an enormous fee would 
have had to be paid in Austria when an agreement is written. Ver¬ 
bal agreements are free of taxes. 
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Q. How long had it boon sinco you board of oitlior of tbo Wer¬ 
ners before March 12, 1917? A. 1 received some postal cards from 
them from the field of action containing personal regards. 

Q. I do not then understand your statement in your affidavit that 
“during the entire year (referring to 1916 and the first half of 
1917) you were cut off completely from Richard and Otto Werner, 
who were both engaged in active sendee at the front?” A. 

77 In a business wav I did not have anv relations with them at 
all. 

Q. You did, however, know from the postal cards you received 
where they were? A. I did not know, because it was forbidden to 
name the place of their station. 

Q. You answered further, “although I am not sure that it was 
recorded” that you represented the Austrian Commander-in-Chief, 
and were able to communicate with him? A. Yes, but in his let¬ 
ters he only wrote (Im Felde)—“in the field.” 

Q. Were you able to reply to his letters? A. Yes. 

Q. Could you not have communicated with the Werners, know¬ 
ing the particular command in which they were enlisted? A. I did 
not make the attempt. I did not want to make it, because the people 
who were in the fire of battle had the custom of attending to their 
business there. 

Q. And you felt justified in disposing of such a large amount of 
property without even consulting them? A. Yes. Otherwise, I 
would not have done it. It depended on the character of the relation¬ 
ship between the attorney and his clients. 

Q. And likewise on the necessity of the occasion? A. That is 
understood. 

Q. And there was in your mind a more compelling reason in the 
early part of 1917 why it would be advisable to dispose of the prop¬ 
erty, than there was when they first entrusted you with the stock 
in 1916? A. No, that is not correct. If, for instance, Mr. Thorsch 
had informed me of his intentions in 1916, I would have done it in 
1916. 

Q. Then, if it was always desirable to sell the property during 
1916, you would have had nearly a year in which to dispose of it in 
the United States, and could have received competitive bids for the 
property and disposed of it in a most advantageous way. A. It was 
practically impossible for me to put these shares on the market, or 
even on the American market. It might have been possible that 

other people could have transacted this deal in a better way. 

Q. When had you last received any communication from the 

manager of the plant in Saginaw? A. I never received any per¬ 

sonally. 

78 Q. With whom was he communicating during the war? 
A. With the Werners. 

Q. But the Werners were engaged in the war from 1914, were 
they not? A. But they have a lot of directors and people at the 
main office in Germany. 

Q. And the factory was always in operation during the war? A. 
As far as I know. 
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Q. But as you had boon empowered to sell this stock, you were 
looking generally after their affairs. Would it not have been natu¬ 
ral that you would receive a report or other information with refer¬ 
ence to the plant at Saginaw? A. The manager in Saginaw did 
not know that I had the power to sell its shares. 

Q. And the general office of the company likewise was not in¬ 
formed? A. That I do not know. 

Q. In any event, were they transmitting any information to you 
that they received from the Saginaw plant? A. I never received 
any. 

Q. Had you any means of knowing whether the Werners were 
even living at the time when you made the transaction? A. I had 
none. It would have been possible that they were dead. 

Q. Was this a sale without conditions? A. Yes. 

Q. You have stated in a general way, or rather your answers have 
given the general impression in my mind that you were impelled 
to make this transaction by the serious political conditions, neces¬ 
sitating that if America entered the war, which seemed probable— 
as you state in your affidavit—that the property became thereby af¬ 
fected by reason of its enemv ownership. You have likewise stated 
that you had no means of knowing, and acted corrected, so what¬ 
ever action the American Government might take, that is the form 
of action. Were you therefore satisfied beyond any question of doubt 
that the sale, if effected, would be valid in the United States, and that 
Mr. Thorsch was in absolutely no danger of purchasing the 
79 property at that time? A. According to my knowledge, my 
legal knowledge, I can judge the legality and admissibility 
of an agreement, especially according to the laws at the time of the 
consummation of the agreement. The possibility that laws later 
enacted could act in a retroactive manner I have not known until 
today. And inasmuch as no law is known to me up to the present 
time that on March 12, 1917, prohibited this agreement, I could 
never think of any danger for either of the participants of the 
agreement. 

Q. I do not know whether you have the same laws or not, but 
in America, if an exchange of real estate is made, it is customary 
for the vendor to give what is called a general warranty deed, per¬ 
taining to the title, the purpose of that being that if some flaw is 
found in the title, the seller stands back of the title and makes it 
good, and my question was whether or not you made this transfer 
without protecting both vour clients and Mr. Thorsch. Was it not 
necessary do give Mr. Thorsch anv guaranty on behalf of your 
clients, so that if for any reason the sale would be attacked your 
clients would protect him? A. In giving the certificates to Mr. 
Thorsch with the transfer I did all that is necessary according to our 
laws and our practice. I never thought of any danger then that 
the propertv of Mr. Thorsch, if he owned the shares, could be at¬ 
tacked, and there was no occasion for any exceptional guaranty. 
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80 Hon. Charles Den by, being duly sworn, testified on be¬ 
half of plaintiff as follows: 

My name is Charles Denby, age sixty years, residence, Washing¬ 
ton, D. C. I leave the city of Washington on the 4th of October 
and will not return until July, 1923. I will probably be longer. 

Q. What official position did you hold with the United States 
prior to the war with Germany and Austria? A. From 1909 to 
1915 I was Consul General at Vienna. I know Hugo Thorsch very 
well. It was I who recommended that he be appointed Vice Consul. 

Q. Was the citizenship of Mr. Thorsch a factor that was taken 
into consideration by you in making your recommendation? A. 
By all means. I under no circumstances would have recommended 
a non-American citizen. 

Mr. Thorsch had volunteered as an American citizen when the 
war broke out and presented himself to the Consul General, in my 
absence, and offered his sendees to take care of American citizens 
in distress, who wished to leave the country. I found him there on 
my return from America in August, 1914, and I was so pleased with 
him, his personality, and his ability it occurred to me to recom¬ 
mend his appointment as Vice Consul which I did. He was ex¬ 
tremely useful. He spoke English perfectly and German perfectly 
and he got on very well with the overwhelming rush we had at that 
time of American citizens in distress or wishing to get out of the 
country, 

Q. During the time he served as Vice Consul under you did you 
meet him frequently? A. I saw him very often. I was in his 
company during and out of office hours constantly. I was in his 
house often and he in my house. I was with him at various places, 
\n restaurants and other places, and I saw a great deal of him. 

Q. During this time did he ever discuss with you, or in your 
presence, his intention to return to America, or that of his Ameri¬ 
can citizenship? A. We didn’t discuss at all that subject. No 
thought ever oecurred to me that he was going to do otherwise than 
retain his American citizenship. He frequently told me what he 
was going to do affecting his future and so forth; I think he had 
proposed to continue his Consular service in Vienna, or somewhere 
else, and become a permanent American Consular officer. He often 
told me of the advantage that his American citizenship was to 
him in Austria, he also often told me of the distinct advantage his 
official position w r as to him; in fact, I remember one particular occa¬ 
sion, w v hen w r e talked of these things, he said to me, you have hand¬ 
led your career wrong, after being an official vou propose to retire 
and go into business, wdiereas I am going to do the contrary, after 
being a business man, I propose to take up an official career. I re¬ 
signed to take up motor car manufacturing and he w\as happy and 
contented to remain in the service. 

81 It would have been distinctly to his advantage to retain 
his American citizenship. 

As an official he w r ould be exempt from taxation, or certain forms 
of taxation, and another thing he wrould occupy a position of re- 

4— 4130a 
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spool and distinction in the community, he would be free from mili¬ 
tary requirements of all kinds and other requirements that do not 
suggest themselves. I would like to add, during my time in Vienna, 
if it is relevant at all, Mr. Thorsch lived in a rented flat and never 
acquired any residence of his own there. 

Q. State whether or not his conversation and conduct indicated 
to you that he was a loyal American citizen during the time that 
he was in the consular service? A. lie did, he never indicated in 
the slightest to the contrary, of course I would have been the first 
one to detect any such tendency on his part. 

Cross-examination. 

By Mr. Stanley: 

Q. Did you know Mr. Thorsch prior to the time that he applied 
at the American Consulate? A. No, not to my knowledge; he of¬ 
fered his services. 

Q. You didn’t know him any time prior to that time, did you? 
A. Not to mv definite knowledge. 

Q. You had never heard of him before? A. I never heard of 
him before that time to mv knowledge. 

Q. Is there any such thing in Vienna as an American Colony? 
A. No, the American Colony in Vienna was made up almost en¬ 
tirely of medical students and musical students, there were very few 
American merchants in charge of their own business in Vienna, 
tho J there were some; American business is chiefly conducted by 
Austrian firms or agents; the only body of Americans that the 
Consul General had any definite relations with was the American, so- 
called, Clinic Club, consisting of doctors and very often they came 
and went without regard to their Consul General, without his know¬ 
ing of their presence in his community and no necessary social 
relations. 

Q. Did you know at any time during your discussion and ac¬ 
quaintance with Mr. Thorsch. that he had invested large sums of 
money in Vienna enterprises? A. I knew he had large sums of 
money in Austria but what use he had made of it, I do not know. 

Q. Do you know, as a matter of fact, that Mr. Thorsch had sold 
out all his business in the United States and taken that money 
S*2 and invested in in Austria? A. I heard he sold some of 
his holdings but I never thought he sold all for just this 
reason, I at one time wanted to help out an Austrian friend in a 
proposition and I was short of money and I got the money from 
Mr. Thorsch and in repaying him T deposited the money in Ameri¬ 
can gold to his credit in his bank at Indianapolis, some months 
later, where he kept a current account. 

Q. When was that? A. In the same year, 1915. 

0. You mean in his bank where he did business? A. Yes. 

Q. Do you know, as a matter of fact, he had no money in that 
bank? A. I did not, I know the bank received the deposit to his 
credit, exactly as they would receive it from any other depositor. 
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Q. You deposited the money to his account? A. Yes, but I do 
not remember the name of the bank. A. It was one of the big banks 
there, I have forgotten the name of it. 

Q. As a matter of fact, so far as you were concerned, and so 
far as you know, that was simply a means to get the money to 
Thorsch; the bank might very well have sent the money on to him? 
A. I don’t think so, I think that was thoroughly an American 
Banking Institution, they were his American bankers. 

Q. Did he ever tell you it was? A. No, but of course this trans¬ 
action was for several thousand dollars and thev were his bankers. 

Q. Did he tell you how much he had in bank? A. He did not. 

Q. You were in the United States at that time? A. Yes. 

Q. You didn’t expect to go back to Austria? A. No. 

Q. What investigation as to Mr. Thorseh’s citizenship did you 
make at the time he was appointed as Vice-Consul General? A. I 
didn’t make any very thorough search, I recommended appointing 
him on his papers and on his application and I had no doubt but 
what the State Department would not appoint him until they 
thoroughly satisfied themselves as to the truth of his statements. 
1 think he came to this countrv as a small bov, in fact 1 know he 
did, he was a peddler and went around with his wheel-barrow in 
Wisconsin. 

S3 Q. Do you know, as a matter of fact, after you obtained the 

appointment for him that there was a statute in force in the 
United States to the effect that naturalized citizens who had returned 
to and resided in the country of his origin for a period in excess of 
two or three years, was presumed to be expatriated? A. I was per- 
fectiv aware of that. 

%j 

Q. Did you investigate him in that respect? A. I did not recall 
that I did. 

Q. Did it occur to you at that time? A. I do not recall, it didn't 
mean anything to me. 

Q. As a matter of fact, you recommended Mr. Thorseh’s appoint¬ 
ment simply on the ground that he had papers of naturalization 
showing him as an American citizen, and his own statement that 
he was an American citizen; that is, I am speaking now so far as 
his citizenship is concerned? A. It seems to me that such inquiries 
as that, inquiring about my own conduct, would have been made by 
the Department of State. There never was any question as to his 
American citizenship, I appointed him as Vice-Consul as an American 
citizen because he was thoroughly equipped and did render me 
great service. 

Q. The point I am trying to get at is this. I want to ascertain 
how much further in respect to his citizenship, you went than his 
naturalization papers? A. I couldn’t have gone much further 
legally than that. 

Q. The minute he presented his naturalization papers you said he 
was an American citizen? A. I kept him under my observation for 
two months before I recommended him. 

Q. Where? A. In my office, working under me. 

Q. But so far as his citizenship, you accepted it merely through 
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] 1 is papers? A. And from his ^nrrul repute, eonduet and con¬ 
versation. 

Q. What do you mean by his general repute? A. lie was regarded 
by everybody as an American citizen, no one ever raised any ques¬ 
tion about it at all. 

(J. If I were to state to you. Mr. Denby. that 1 have a letter 
here from the State Department signed “Alvey Adee, Second 
Assistant Sere ret ary” in which he makes this statement, “I might 
add that at the time when Mr. Thorsch was appointed Vice-Consul, 
this February (>th, 191(>, the law did not require that Vice-Consuls 
should he American citizens, so that his appointment as such did 
not necessarily require* recognition as a citizen of the United 
M States." Would you he prepared to say Mr. Adee is right 
on that point? A. 1 would. 

Q. In other words, so far as the appointment of Mr. Thorsch as 

Vice-Consul, was concerned, lie could legally have been so appointed 

regardless of his American citizenship? A. Yes, hut knowing the 

exigency of the times no responsible American Consular oflicial 

would have considered recommending for appointment in his office, 

a man other than an American citizen. In 11)14 the war broke out 

and under arrangements with Great Britain, the American embassy 

and Consulate official members of the embassv and the Consulate 

General of Great Britain took over the embassv. and 1 immeriatelv 

« • 

took charge. Mr. Thorsch was my assistant at that time, he had 
been lecommended hv me, at that time, for Vice-Consulate General; 
there was never the slightest objection made by the British, nor by 
the citizens of the United States, nor by Austria, to having Mr. 
Thorsch in what was, to a certain extent, a confidential capacity in 
lnv office. 

Q. If it was brought to your attention that Mr. Thorsch, assum¬ 
ing that he had already made a statement prior to leaving the 
United States, that he was going to Austria to live and not return 
to the United States: would you, under those circumstances, have 
lecommended him as Vice-Consul. A. That would weight very 
heavily against my disposition to have recommended him. 

(). He was appointed you say, in February, 1915 as Vice-Consul? 
A. I had recommended him before that time. 

Q. At that time was there any pronounced anti-American feeling 
in Vienna? A. Never, to mv knowledge. 

Q. You say it was a distinct advantage to Mr. Thorsch to be an 

American citizen; would it have been more to his advantage to have 

been an American citizen than an Austrian citizen, so far as Austria 

was concerned? A. It was more advantageous to be an American; 

the Austrian law, particularly as to military matters, bore rather 

heavilv on Austrians. 

* 

Q. How old would you say ho was at that time? A. Foitv-five. 

Q. At that time was there any great likelihood of the Austrian 
Government objecting to Mr. Thorsch performing these Consulate 
duties? A. I don’t believe the Austrian Government would have 
objected to him, they would have consented to my employing any- 
bodv I wanted. 
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85 Q. As a matter of fact, a man occupying as great a financial 

position in his bank, as he did, there was very little likelihood 
of his going to war? A. I want to illustrate the advantages of 
occupying an official position. At the outbreak of the war on two 
occasions my motor car was seized under the provisions of the law 
and they held my motor car against my remonstrance, whereupon 
I went to the Burgomaster and told him who I was and secured 
immediate release of the car. 

Q. You mean, when you say it would have been to the distinct 
advantage of Mr. Thorsch to be an American citizen, it would be 
particularly advantageous, if appointed, as affecting military sendee? 
A. Yes, it would be extremely advantageous to him. 

Q. In other words, if he could keep his American citizenship in 
Austria, being in Austria he could avoid Austrian military service 
and American at the same time? A. I don't know about that. 

Q. Were you acquainted with Thorsch's family? A. Yes, very 
well acquainted. 

Q,. How many are there in his family? A. To the best of my 
knowledge and belief his wife and son. 

Q,. How old was the son? A. About the age of my second boy, 
I should think he was about fifteen years of age; that would make 
him now about twenty-three, he went to the University of Pennsyl¬ 
vania. 


Q,. That was in 1910? A. I don’t know. 

Q. Do you know whether his son was ever married? A. I don’t 
know, I have a vague idea that I was told that he was, but he wasn’t 
married when I knew him. 

Q. Did Mr. Thorsch ever make any statements to you to the 
effect that he was eventually going to sell out his American interests 
and take the money he had in them and not come back to the 
United States? A. I have no knowledge as to that statement. 

Q. So far as you were able to gather, from the circumstances, you 
would have been justified, would you. or not, in assuming that Mr. 
Thorsch was connected financially in a large way in Vienna and 
would probably stay there for the rest of his life? A. 1 
SO formed quite the contrary impression. 1 thought he would 
stay there for a rest, after his hard business career in America, 
and for the education of his son. I was under the distinct impression 
he would come back to the United States. 

Q„ He was in business, was lie not. in Austria? A. 1 don’t 
think so. 

Q. Y ou didn’t know he was a large stockholder in an Austrian 
Bank? A. 1 heard some vague reports that he invested part of his 
money, never hear it definitely. 

Q. Did he ever consult about his business dealings outside of the 
American Consulate with you? A. He didn't, he never discussed his 
Austrian propositions with me, or before me. 

(). Do you know if lie had any other business in Austria except 
in the Consulate? A. 1 never heard of* it at all. 

Q. What were hi** duties, largely, at the Consulate? A. During 
the war they were quite heavy. 
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Q. Not an easy place for a man to rest? A. Not during the war. 

Q. Mr. Thorsch’s connections during the war- A. That is 

where I got hold of him. 

Q. Did you know Mr. Thorsch or have any connection with him 
until after the United States entered the war? A. I never have 
seen him since that time, hut onee in New York, nor have I heard 
from him in any way, excepting in connection with the deposit of 
money to his credit, above referred to, but I have heard of him. 

Q. Did Thorsch ever tell you he was going to come back to the 
United States to remain here the rest of his life? A. He left me 
under that impression. 

Q. Did he ever tell you that? A. lie conveyed that impression to 
me. 

Q. How did you get that impression? A. From conversations, he 
talked about it. and from reference to his printing business and from 
the fact that he had placed his boy in an American university and 
the whole trend of his conversation was such as to leave me under 
the impression he proposed to return to the United States. 

87 Q. Do you know when he sent his boy to an American Uni¬ 

versity? A. When they were living in Vienna. 

Q. In what manner or in what way. did you get that impression? 
A. I have talked with his wife and talked with him and his bov. in 

t/ • 

connection with the educational plans of my own boys, and that im¬ 
pression was very clear. 

Q. Did he give you the impression, when you talked with him that 
he owned a printing business in the United States? A. As I under¬ 
stood it, I thought he was a large owner, I thought the printing busi¬ 
ness was still in existence under the Company name in Indianapolis. 

Q. Had you known at the time that you knew Mr. Thorsch that 
he had no interest outside of the printing business, in the United 
States, and had no money in the business in Indiana, or anywhere 
else, would that not have led you to believe that he would not come 
back to America? A. No. 

Q. Had you known at the time you recommended him for ap¬ 
pointment as Vice-Consul General, that he didn’t own any property 
in the United States and that he had sold out his holdings in the 
United States and transferred the money from these holdings to the 
Vienna enterprise and lived in Vienna, at that time for approxi¬ 
mately three years, would you have been apt to have recommended 
him for Vice-Consul General? A. Yes, because he was thoroughly 
adapted for the work and we were overwhelmed at that time. 

Q. If you had found an Austrian who was as thoroughly equipped 
as Thorsch, so far as the future was concerned, you could have ap¬ 
pointed him? A. I could, but I would not have done so. I had a 
great many Americans to choose from and I chose him. 

Q. Mr. Thorsch’s capacity and the type of man lie was recom¬ 
mended him to you? A. Yes, and he was thoroughly equipped for 
all business. 

Q. When did you resign as American Consul General? A. I left 
Vienna about Christmas day 1914 and resigned the following Janu¬ 
ary after arriving in the United States. 
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Q. Where was Thorsch then? A. He was in the office of the 
Consulate-General, he was recommended for the post and commis¬ 
sioned, I believe, later on. 

88 Q. How long was it, Mr. Denby, before you left Austria 

that you made the recommendation that Thorsch be ap¬ 
pointed? A. I cannot remember exactly, I think it was in October 
or November, he was there some weeks working under me before I 
recommended him. 

Q. What was the entire period of your acquaintanceship with 
Thorsch, up to the time that you recommended him for this posi¬ 
tion? A. Daily intercourse in the office from my return in August 
to my departure in December. 

Q. You recommended him, however, in the month of November? 
A. October or November. 

Q. That was a period of two or three months that you had known 
him? A. Yes. 

Q. Then your acquaintanceship and personal relations with 
Thorsch, in total, did not exceed four months, approximated? A. 
That is all. 

Q. You had never seen him before and you have not seen him 
but once, for a short while, since? A. I can’t say that I had never 
seen him before, but he had never impressed himself on me before. 

Q. Did you have any social relations with Thorsch, during this 
time? A. Yes, constantly. 

Q. Aside from your relations in the office? A. Yes. frequently, 
we have been to restaurants together, he has been to inv house and 
I have been to his, our relationship was very close. 

Q. lie was personally a very pleasant man? A. Extremely pleas¬ 
ant. 

Q. You were attracted to him for that reason? A. I liked his 
manner and his knowledge of things and he was extremely pleasant. 

Q. He impressed you more as a high class European than an 
American citizen? A. I have seen many people like him in 
America. 

Q. He was more of a European than an American? A. A can’t 
say that, we have thousands of Americans like him, he was a 
thorough Viennese as well as a thorough American, I think. 
80 Q. He was cosmopolitan, would you say that? A. He was 

more Viennese than cosmopolitan.I have met men like him 

often. 


Redirect examination. 

By Mr. Farrell: 

Q. Do you recall what time of the month in August you returned 
to Vienna? A. The declaration of the war took place while I was 
on the sea, that was in July. I landed in New York and came down 
here to Washington immediately to see William Jennings Bryan 
and I spent one night here when T turned straight around and went 
back again; I think about the 15th of August. 
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Q. You then remained in Vienna until about the day before 
Christmas? A. Yes, without interruption. 

Q. Will you relate the character of the sendees rendered by Mr. 
Thorsch to the American citizens who were desirous of returning 
to their own country, at or prior to the time he became connected 
with the Consulate office in Vienna? A. It was our duty to verify 
the status of the citizenship of everybody that came to our office for 
help or relief of any kind. Mr. Thorsch was in charge of the card 
index, which we had established there, we had to keep a record of all 
Americans who applied and he had to examine their papers, ques¬ 
tion the applicants and make recommendations to me; he was a 
man of considerable money, as you know, and I know that he fre¬ 
quently relieved destitute cases out of his own pocket; it was his duty 
to make inquiries of the persons themselves and in the disposition of 
those cases he showed a great deal of tact in handling them. 

Recross-examination. 

By Mr. Stanley: 

Q. Judge Farrell’s question, as I understood it, asked you if he 
had helped American refugees prior to the time he entered the 
American Consulate? You don’t know anything about that prior 
to 1914, do you? A. I have no doubt he did, but I have no definite 
knowledge of any such case. 

Q. You don't know whether he did that or not? A. I can’t say 
anything about that. 

Q. Did he tell you he had? A. T think not, but from what I 
, have heard he probably did so, I have heard it from others than him¬ 
self. 

90 Q. Aside from his contributions out of his own funds, it 
would have been his duty to do what he could as an American 
Consul, would it not? A. He was a volunteer without pay, and 
he worked for fourteen hours day after day. 

Q. Do you know whether there were other members of the Amer¬ 
ican Consulate who volunteered their services? A. Oh, I think you 
will find them throughout Italy, quite likely there were others. 

Q. What would his salary have been had he been accepted? A. 
He had no salary, he volunteered; had he become Vice-Consul it 
would have been a very small salary and it was of no loss to him to 
give it up. 

By Judge Farrell: 

Q. Except for the honor of the position? A. Yes, the honor. 

By Mr. Stanley: 

Q. When were you appointed American Consul General? A. I 
had been an American Consul General in Shanghai, China, and in 
1909 was transferred to Vienna and T was there until 1915. 

Q. You were there continuously from 1909 to 1915 as Consul 
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General, were you not, except for the short trip you made home? 
A. Yes, continuous service broken by that one trip to America for 
about three weeks. When I heard of the war I realized that I would 
have to return at once to Vienna, which I immediately did, I spent 
one night only in Washington at the Willard Hotel. 

91 Leo M. Bappaport, being duly sworn, testified on behalf 
of plaintiff as follows: 

I am 44 years of age, resided in Indianapolis, and am a practicing 
attorney. I have known Hugo Thorseh, plaintiff for about 16 years 
intimately. Have been his attorney and our acquaintanceship has 
been of a social nature, he visiting my home and I his home, both 
in this country and abroad, except that I did not have a home 
abroad. 

Q. Did you have occafion to talk to him with reference to his plans 
about the time he departed for Vienna in 1912? A. I did. 

After Mr. Thorseh had disposed of his business in Indianapolis 
and was about to leave for Europe, he left in my charge all his 
affairs in Indianapolis, and knowing of the responsibility he was 
placing on my shoulders, I asked him concerning his plans for the 
future. The last and final conversation that I had with him upon 
that subject was upon the day of his departure from Indianapolis 
and was at his home and on his front porch. And I asked him 
then what his plans were. He said that he intended to go to Eu¬ 
rope and in all probability would remain in Vienna for several years 
for the purpose of putting his son through certain preparatory 
schools there, then coming back to the United States and having his 
son study law and become an attorney in the United States. That 
he would then return with his family. I asked him the direct ques¬ 
tion whether he had any intention of remaining permanently 
abroad, and he said he did not have anv such intention. 

I saw him in 1914 in Europe. I had gone to Europe accompa¬ 
nied by my wife, and visited in Belgium, Holland, and England, 
and was in Germany, and met Mr. Thorseh in the City of Berlin in 
July 1914. I subsequently met him again in Vienna, ap- 

92 proximately a week or ten days later. 

I was in Vienna during the last week of Julv of 1914. 
The war had started; that is, between Austria and Serbia. The 
rumors concerning the world conflagration came very thick and 
fast. I had no passport, because I theretofore had never traveled 
with a passport. In view of the war situation I went to the Ameri¬ 
can Embassy in Vienna on Saturday August 1st. accompanied by 
Mr. Thorseh, who was well acquainted with the Embassy and con¬ 
sular officials, they knowing him. and I found the place rather 

crowded and was told to return the next dav. We went back on 

* 

the second of August, and a passport was issued to me. The second 
assistant secretary then informed us of the danger of other countries 
becoming involved and urged me, as well as Mr. Thorseh, to leave 
Europe as speedily as possible. Mr. Thorseh and I discussed on that 
very day the matter of leaving Europe for the United States, in 
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view of the information which we had : and, of course, I had noth¬ 
ing over there but a couple of trunks and suitcases, and I left Vienna 
on the first train that I could get out of there which was early Mon¬ 
day morning, and stopped only as I had to, and came back to the 
United States. Mr. Thorsch expressed his desire to pack up and ac¬ 
company us, but it being Sunday, he was unable to get any money 
or make any arrangements to leave; but asked me to, if possible, 
if I succeeded in getting passage on any steamer for myself, to try 
and arrange for passage for him and his family and to advise him 
and he would follow at once. That was the extent of our conversa¬ 
tion at that time. 

Q. Well, what, if anything, did he say at that time as to whether 
he intended to remain permanently in the United States after he 
came back? A. When he came back to the United States? 

Q. 1 say, at that time, when he asked you to get tickets 
for him. did he sav anything about whether he intended to 
make this his permanent home, or was he only coming for 
a visit? A. Well, he said nothing particularly at that time, because 
there was never any question in his mind or mine as to where his 
home was. There was no occasion at that time for discussing his 
permanent return. 

Q. What do you know as to Mr. Thorsch’s present financial con¬ 
dition at this time? A. Well, I know this: That aside from the 
amount involved in this claim he has some millions of so-called 
Austrian crowns, or kronen, which are worth about 75,000 of them 
to a dollar and if he converted all of them into dollars and attempted 
to come back to the United States he would probably get as far as 
the next station, and not much further. 

Q. Something has been said as to your assisting him financially. 
Did you loan him any money for the purpose of coming to this 
country? A. I did. Tie came over in 1920, immediately after he 
knew of the seizure of this plant and this stock. I think I ought 
to precede that by this statement: That he cabled me in 1919, in 
the beginning of October, that he was the owmer of this stock, and 
asked me to intercede in his behalf with the Alien Property Cus¬ 
todian. I immediately proceeded to do that eventually came to 
Washington and interceded. And I was advised that it would be 
necessary for Mr. Thorsch to appear in person. I so advised him 
and he came to the United States on the first steamer on which he 
could obtain transportation. Then a delay arose in the handling 
of this matter. He was here for a good many months, and finally 
went back to Europe; and in 1921 the Alien Property Custodian 
required his presence for personal examination. Mr. Thorsch at 
that time did not have enough money—or his Austrian money in 
the meantime had dropped to such an extent in value that he could 
not finance a trip to the United States, and I financed it for him. 

94 Mr. Farrell: That is all. You mav cross examine. 
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Cross-examination by Mr. Stanley: 

Q. Mr. Rappaport, you are now attorney and counsel for Mr. 
Thorsch in this case, are you not? A. Yes, sir. 

Q. You stated that you had known Mr. Thorsch for 16 years, is 
that 16 years from this date, or from 1912? A. This date. 

Q. From today? A. Maybe a little longer. I don't want to be 
taken literally on the number of years. It is a great many years. 

Q. I just want to clear that up for the record. There are several 
places in the record where people say they knew him so long before 
1912, and I wanted to know whether your statement was from 
today? A. I didn’t make that statement. 

Q. Now, when Thorsch went to Europe in 1912, he sold out all 
his business interests in the United States, did he not? A. No. You 
say all his business interest; 1 say no. He sold his printing business. 

Q. What business did he have in the United States remaining after 
he went to Europe? A. He had various investments, and securities 
and things of that sort. 

Q. What became of those investments? A. I subsequently con¬ 
verted those for him; sold them and remitted the proceeds to him 
from time to time. 

Q. How long after he departed was that: how long after the de¬ 
parture of Mr. Thorsch did you dispose of those various investments? 
A. Without having the books before me I would not want to make 
an exact statement. It was from time to time. I made. I think an 
affidavit for the Government, attaching certain original papers and 
accounting. You probably have it in your files. It fixes the time. 

Q. Well, approximately, Mr. Rappaport. how long was it after 
1912 that Thorsch had no investments left in the United States? 
Can you give that approximately? A. I would not want to answer 
that question, Mr. Stanley, without having that record before me. 
It is over ten vears ago. I haven’t looked at it for a number of vcars. 

Q. As a matter of fact, you did close out all his investments even¬ 
tually and transmit the money to him? A. Yes, sir. 

95 Q. And you sold his home too, in Indianapolis for him? 

A. Yes; I sold that. 

Q. Now, when was the first time that Mr. Thorsch returned to the 
United States after his departure in 1912? A. The first time lie 
came back here was in 1915. 

Q. About what month, do you remember? A. I think either in 
the late winter or the early spring. I would not want to say the 
month, but I recall it ho was still wearing an overcoat. I think 
it was still cold weather, in 1915. 

Q. Do you know whether or not Mr. Thorsch financed that trip 
himself, or not? A. Oh, yes. 

Q. He had means at that time to come back to the United States 
and pay his own way and his wife’s—she was with him, I take it? 
A. Yes; he was at that time in the American consular Service act¬ 
ing as American vice-consul at Vienna. 

Q. But he was not paid, or did not acept any salary, as it is 
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shown here, for that service? A. I think he got a nominal salary, 
$500, a year, or something like that. 

Q. So in 1916. it is true, is it not, that he came to the United 
States and brought his wife and paid his own fare, and hers? A. In 
1915? 

Q. In 1915. A. Yes, sir. 

Q. Drd he bring his son with him at that time? A. The son 
was here attending-college; attending the University of Pennsyl¬ 
vania. 

Q. When did his son go to Vienna, if ever? A. He went with 
his parents, in 1912. 

Q. And then returned to the United States? A. Yes; while Mr. 
Thorseh was in the consular service in Vienna he sent his son to 
school in the United States. 

Q. How long was Mr. Thorseh here in 1915? A. Why, I think 
not very long. I think his trip was largely connected with diplo¬ 
matic matters of some sort. He spent most of his time in Wash¬ 
ington on that trip with the Department of State. 

Q. Did you, or did you not, know whether or not Mr. Thorseh 
had been ordered back to the United States by the State 
96 department in 1915? A. The government did not take me 
into its confidence on that. 

Q. You don't know anything about it then, whether he came 
of his own accord, or whether it was a voluntary trip for his own 
business or pleasure? A. Well, I don’t know anything about it. 
I don’t think the government usually makes a disclosure of those 
things. 

Q. Thorseh did not tell you, did he? A. No; I think he was too 
much of a diplomat to tell me if the government had ordered him 
back. 

Q. When he was back here in 1915, is it, or not, true that he was 
endeavoring to interest American capital in the Bank of Commerce 
of Vienna? A. It is not true. There wasn’t any bank of Com¬ 
merce in Vienna in 1915. 

Q. Or any other institution in Vienna? A. Absolutely none. 

Q. This trip in 1915 was after you had seen him in Berlin, when 
vou were over there? A. Yes, sir; I had seen him in Berlin and 
Vienna. 

Q. Berlin, and Vienna? A. Yes, sir. 

Q. So that had it been Thorsch’s personal desires to come back 
and make his home in the United States, he could have done it, so 
far as any practical difficulty was concerned, in 1915, is that true? 
A. I don’t know what you mean by that question. 1 know that in 
August, 1914, he was drafted into the American Consular Service, 
and agreed to stay in that service and did stay in until 1917. When 
I spoke to him in Vienna, at the very outbreak of the war, he was 
not in that position. There was nothing in the world to hold him 
over there, and he was ready to come back. But after he had ac¬ 
cepted service with the United States and his post was at Vienna, 
that was logically the place for him to reside after that time. 

Q. You say he was drafted into the diplomatic service. Then you 
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do not agree with Mr. Denby, your witness, who says that he came 
to the consulate and offered his services, presented himself there in 
his absence, and offered his services to the consulate. A. Well, of 
course, I will agree with Mr. Denby in anything he says. But from 
the testimony it is evident he is testifying from what somebody told 
him, because he said it was in his absence. So far as I am concerned, 
when I say he was drafted, I mean he volunteered, or they asked 
him to serve, he did serve. 

97 Q. Now, after 1915 and subsequent to Thorseh’s return 
to Europe w r hen did he make his next trip to the United 

States, if you know? A. He, personally, did not return to the 
United States until late in 1919, or early 1920, but his wife was over 
in 1916. 

Q. What time, in 1916, Mr. Rappaport? A. As I remember, it 
was in the summertime of 1916. 

Q. And she thereafter during that year returned to Europe—to 
Vienna? A. Yes; she visited friends over here and her relatives in 
this country. 

Q. Do you know whether Mr. Thorseh was financially able, in 
1916 at the time his wife came over here, to come back himself as 
well as bring his wife with him? A. Why, I don’t know, but I 

think he was, yes, sir. He was still- 

Q. You didn’t pay for Mr. Thorsch’s trip to the United States? 
A. I certainly did not. 

Q. Do you know whether or not, in February, 1917, Mr. Thorseh 
was financially able to come back to the United States and bring 
his wife? A. February, 1917? 

Q. Yes, sir. A. So far as I know', I think he w'as. 

Q. Do you know when Thorsch’s son went to Austria after his 
time at the University of Pennsylvania, if he did go? A. Do I 
know the time? 

Q. Yes. A. Yes; I think so. 

Q. When was it? A. I think he w r ent back with his mother in 
1916. 

Q. After that, did his son return to the United States? A. Not 
to my knowledge. 

Q. Is he still in Austria? A. As far as I know'. 

Q. Do you know whether or not he married? A. I heard he had. 
Q. Do you know w'hether or not he married an Austrian 

98 woman, or a woman not an American citizen? A. I don’t 
know who he married. 

Q. Do you know w 7 hether he married an American citizen, or not? 
A. No, sir; I said I did not know' w'ho he married. 

Q. Now, when Thorseh returned to the United States in 1919 you 
say you paid his way over here? A. I did not. 

Q. Did he come back in 1919? A. I said the latter part of 1919 
or the early part of 1920. I think he left over there, as I recall now, 
in December 1919, and landed here around New' Year’s, 1920, is my 
recollection. 

Q. Well, who did pay his way to the United States at that time? 
A. I suppose he did; I don’t know. 
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Q. He had money then to pay his way to the United States at 
that time? A. So far as I know. 

Q. Do you know what the purpose of that trip was? A. Yes. 
the purpose of that trip was to recover this fund, and make his 
plans for the future. 

Q. And he did not recover funds; did he make any plans for 
the future? A. Yes; he made these plans: The rate of exchange 
was then so low—I think we figured it out—I think all that he ha 1 
over there, after paying his expenses would have left him around 
$12,000 or $15,000 in American money at that time, and he told 
me lie had no option—that money was worth a good deal more in 
Austria, of course, than in the United States, and from the income 
from it over there and what activities he could engage in he could 
live on it over there, but could not live over here; and that it was 
very much cheaper for him to return to Austria and abide the ou'- 
eome of this claim before he permanently came back to the United 
♦States. And he told me that he intended to come back; never had 
any other intention. 

Q. You mean that he said that he could not live on the income, 
from $12,000 or $15,000 here in the United States together with 
what his efforts might bring forth: is that what your statements 
meant that vou just made? A. I said that he could live on the in- 
come over there, and from the results of his efforts over there; but 
that he had nothing definite in this country at that time, and that 
the income alone from the $12,000 or $15,000 would not keep him. 
and that he could not make any plans with reference to what lie 
would do in the United States until he had recovered this money. 
You know, in the meantime Thorsch is not a young man any 
more. 

99 Q, Now, as I understand, he came back here then in the 

latter part of 1919 for the two-fold purpose of getting his 
property back or the property he claimed was his, from the Custodian, 
and making plans for the future; and he did neither. Now, when 
did he return? A. Now, just a moment. I didn’t say that. I am 
not responsible for what you understand. 

Q. Will you make yourself clear as to the purpose of his coming- 
back in the latter part of 1919? A. I thought I had made it clear. 
He came over here to get the fund back and to make plans. And 
he told me in making plans he was forced to abandon permanent 
plans for living in the United States until he could recover this 
monev: and in the meantime it was much more convenient, and al- 
most, a practical necessity for him to go back to Austria where he 
could live comfortably on that money. 

Q. Now, what time did he go back to Austria? A. In 1920. 

Q. Yes. I am speaking now about this trip that he made in the 
latter part of 1919 and was here in the United States for some time. 
Now, when after that did he go back to Austria? A. Why, 1 
think he was here four or five months. 

Q. What time—would it lie a fair statement to say that he went 
back to Austria probably around May or June, 1920? A. That 
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would be a fair statement to make, yes sir. I don’t see anything 
unfair about it. 

Q. Did he pay his own way back to Austria at that time? A. 
So far as I know, he did. 

Q. Was Mrs. Thorsch with him? A. Yes, sir. 

Q. Now, after that, has he been back to the United States since? 
A. Yes, sir; he came in 1921. 

Q. And was Mrs. Thorsch with him then? A. Yes, sir. 

Q. And you paid both of their ways to the United States? A. 
Yes, sir. 

Q. It was not necessary, I take it, for the purpose in hand, that 
Mrs. Thorsch come, was it? A. Why, I thought it was, yes 

100 sir. I don’t think Hugo Thorsch ever took a trip of more 
than a day or two in his life without having his wife with 

him, and I thought if I could afford to have him come I could 
afford'to have her come. 

Q. And you paid their ways back too, didn’t you? A. Yes—well, 
I wouldn’t say I paid their way. I loaned them the money. 

' Q. You loaned them the money then? A. Yes, sir. 

Q. Have they been back since then—any of them? A. No, sir. 
Q. Do you know whether or not Thorsch has any present inter¬ 
est in the Bank of Commerce of Vienna? A. I do not, other than 
what his deposition discloses. You see, I have not been in Europe 
since 1914. 

Q. You were testifying, I think, as to Mr. Thorsch’* financial 
condition a few minutes ago, and what I want to find out is what 
his specific investments are, if possible. You say you don’t know, 
except what may appear in his deposition whether he has any in¬ 
terest in this Bank of Commerce in Vienna, or not? A. No, I 
don’t know anything about it. 

Q. Do you know whether he has any interest in the Globe Com¬ 
mercial Company? A. At this time? 

Q. Yes. A. No; I do not. I know that when he came here in 
early 1920 he had an interest in the Globe Commercial, or some 
name which was a concern that was trying to promote trade between 
Austria and the United States. I think it was partly owned over 
here and partly over there. I don’t know the details of it. 

Mr. Stanley: I think that is all, Mr. Rappaport. 

The Court: If tli£i*e are no other questions, 1 want to ask one or 
two questions. 

This complaint of Mr. Thorsch’.* charges or alleges that in 
March, 1917—the 17th of March, 1917, this Werner-PHeiderer Com¬ 
pany, a corporation having its principal place of business at Saginaw, 
I think it is, its entire outstanding stock at that time was 3,550 
shares. 

101 Mr. Farrell: Yes, your Honor, that is a mistake. It should 
be 3,704. 

The Court: This says 3,550 shares was the entire outstanding 
stock. And as I read the bill the entire amount owned by Werners 
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a year later, March 12. charges 3,530 shares were sold by the Werners 
to the plaintiff here, Thorsch. 

The Witness: Do you want an explanation of that? 

The Court: No# 

The Witness: I can explain it. 

By the Court. 

Q. I will ask you, Mr. Rappaport, how soon after that transaction 
did you learn about it, if you did? A. After the purchase of the 
stock by Mr. Thorsch? 

Q. Yes. A. The first intimation I had of it was through a cable¬ 
gram in the beginning of October, 1919. 1 had had absolutely no 

communication of anv kind from Mr. Thorsch, neither of a social 
nature or anything else, up to that date from early 1917. 

Q. Then you never knew of this transaction from the time it took 
place,—never heard of it or about it from the time it took place 
until some time nearlv two vears later; some two years later. The 
allegation of the bill is that it took place in March, 1917. As 1 
understand you you never heard about it or knew anything about 
it until October, 1919? A. Absolutely not. The war had inter- 
rupted. Then our entry into the war. and 1 had no communication 
of any kind from Mr. Thorsch from early 1917 until this cable¬ 
gram. 

Q. Did you know anything about this company at Saginaw? A. 
Do I know anything about it? 

Q. Yes. A. Not a thing; I never heard of it before. 

Q . Did I understand you to sav what it was? A. Bakers’ ma- 
. chihery. There is a little discrepancy there in the number of shares 
which 'may be puzzling the Court. The original issue of stock wn« 
3,704 shares, of which Richard and Otto Werner owned, 3,550, and 
150 were owned by a man named Sehall, the manager of the com¬ 
pany, a German, and there were other shares owned by a Mr. Stalev. 
When the Alien Property Custodian seized the shares, he seized 3.700 
shares, and they issued only enough, four shares, to qualify a local 
director in Saginaw, so that at the time of the sale they sold 3,70 I 
shares. 

102 Q. Does it appear in the evidence in the case when tin* 
initial step of the Custodian towards the seizure was taken? 1 
understand that to be a demand? 

Mr. Farrell: April 23, 1918. the demand was made, I think. 

Mr. Stanley: I may state here that a report was made to the 
Alien Property Custodian by the Werner-Pfleiderer Company, that 
report was made on December 22, 1917, and in that report it is 
stated, amongst other things, that Richard Werner was president 
of the concern and Otto Werner is vice-president, and both of them 
living in Connstadt, Germany; and that they each owned 1,775 
shares of the stock. 

Now that report was made on December 22, 1917. On the strength 
of that report a demand by the Custodian was issued on the 7th 
day of March, 1918; service was made on the company- 
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Mr. Farrell: Well, it was early in 1918. 

Mr. Stanley: Just a moment, I will get the dates. 

The Court: I understand Mr. Rappaport’s evidence to be that 
during at least the period covered beginning the first of March, 
1917, until the receipt by him in 1919 of some cablegram of Thorsch, 
that you had no communication with him at all? 

The Witness: None whatsoever. 

By the Court: 

Q. Communications had been interrupted? A. Yes, sir. 

Q. The’fact was, you had no communications? A. I had a letter 
from him in 1917, which was sent in the diplomatic pouch, in 
which Mr. Thorsch told me that in the event of a rupture of diplo¬ 
matic relations between Austria and the United States, to address 
him in care of bankers in Switzerland, Leu & Company. I furnished 
that letter to the department. It must be in your possession, or the 
possession of the Alien Property Custodian. And in that letter he 
said that his wife was ill and he was unable to move her at that time, 
and he didn’t know just what was going to happen to him. That 
was a brief letter. That is the last I heard of him until this cable¬ 
gram. 

Q. I suppose it otherwise appears in the evidence, but his family 
consisted of what? A. A wife and son. 

Q. One child? A. One child. 

Q. How old was the boy, approximately, if you know, when his 
father sent him from Austria to the University of Pennsylvania and 

when did that take place? A. Pie entered the University 
103 of Pennsylvania in 1914. 

Q. What time of the year was that? A. In the fall. 

Q. In the fall? A. In the fall term. I think the boy was then 
about seventeen years of age. 

The Court: That is all. 

Further cross-examination. 

By Mr. Stanley: 

Q. Just one more question please, Mr. Rappaport: Have you that 
cablegram that Mr. Thorsch sent you in 1919? A. I think so; 1 
think I have it in my files. 

Q. Can you produce it before the hearing is over? A. Oh, yes. 

Mr. Stanley: That is all. 

Redirect examination. 

Bv Mr. Farrell: 

Q. Mr. Rappaport, do you know where Mrs. Thorsch was born; 
whether in this country? A. She was born in the United States, 
either in North Carolina or South Carolina. 

5—4130a 
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Q. Were they married in this country, do you know? A. Mr. 
and Mrs. Thorsch were married in this country. 

Q. And the son was born here? A. The son was born in this 
country. 

Mr. Farrell: That is all. 

104 Mr. Leo M. Rappaport, being recalled as a witness, was fur¬ 
ther examined and testified as follows: 

Bv Mr. Farrell: 

%> 

Q. Mr. Rappaport, in your testimony yesterday you stated, 1 be¬ 
lieve, that you parted from Mr. Thorsch in Vienna on or about the 
third of August, 1914, and at that time he requested you to secure 
passage for him to this country, if possible. A. Yes, sir. 

Q. Will you please explain why you did not do so? A. When I 
reached Rotterdam the following Thursday, while I was able to ob¬ 
tain transportation for my wife and myself, I found it impossible 
to make a reservation for Mr. Thorsch or for anyone else. That 
ship was overcrowded. They were building temporary cabins in 
the hold of the ship, and were selling them as fast as they could 
build them. There was no chance of making reservations. 

Q. Do you know of any further reason whv Mr. Thorsch did not 
return? A. Yes; while in Rotterdam I received a telegram to the 
effect that the moratorium declared in Austria had made it impos¬ 
sible for him to withdraw any amount from the bank, more than 
small amounts necessary for daily needs. 

Q. Do you know how soon after you parted from he he went into 
the consular service? A. Why, I think either that same week or 
the next week. It was almost immediately after the first of August. 

Mr. Farrell: That is all. 

Mr. Stanley: No Questions. 

The Court: I want to ask Mr. Rappaport a few questions before he 
leaves the stand. The impression I have, at least, or someone said 
something here—or is there evidence here showing the amount of 
Mr. Thorsch’s investment in the stock of that Vienna Bank? 

Mr. Farrell: Yes; the record shows that he invested, when the 
money was about five kronen for a dollar, I think what would make 
about $345,000 which was paid for the 4,000 shares, which were 
exchanged for the stock he received from the Werner & Pfleiderer 
Company. 

The Court: And that appears in the evidence? 

Mr. Farrell: Yes; the rate and amount. 

Mr. Marshall: But that was not the rate of exchange. 

105 Mr. Farrell: The rate of exchange was about five Kronen 
to the dollar; it was about normal; he states that. 

The Court: I didn’t know that there was any statement as to the 
amount of dollars or their equivalent. 

Mr. Farrell: It is a mere matter of computation. The record 
shows. 
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The Court: I want to know whether there is evidence as to the 
amount of dollars in American money, or Austrian equivalent at 
the time of his investment in the stock of this bank that he was 
promoting in Vienna, or that he was active in? 

Mr. Marshall: It all shows in the evidence, but I don't think your 
Honor will find it precisely as stated. 

Mr. Farrell: Well, approximately so. 

The Court: Approximately what is it? 

Mr. Marshall: As I figure it, your Honor, he paid the equivalent 
of about $145,000 for this stock. 

Mr. Rappaport: You are figuring wrong. 

Mr. Farrell: That is the amount at the time the sale was made. 

Mr. Marshall: He paid it at different times; and it is true at the 
time he changed his money into Austrian crowns it was five to a 
dollar; that is true. 

The Court: The question I wanted to know, what is the amount, 
if it appears from the evidence, approximately,—what was the 
amount of money in dollars or Austrian equivalent that he invested 
in the stock of this Commercial Bank? 

Mr. Rappaport: A little short of $350,000. 

The Court: Do you challenge that, Mr. Marshall? 

Mr. Marshall: The record will show exactly our contention. Mr. 
Thorsch was on examination, your Honor. 

The Court : Very well. 

106 John J. Keegan, being duly sworn, testified on behalf of 
plaintiff. 

My name is John J. Keegan. I reside at Washington, D. C. I 
am one of the commissioners that constitute the United States Em¬ 
ployees Compensation Commission, the federal commission for the 
administration of the compensation law. I have been holding that 
position since 1917. I know Hugo Thorsch, the plaintiff, very well. 
Have known him for a minimum of 25 years. I have been possibly 
his most intimate friend and associate for the last 15 or 20 years. 
When I first met Mr. Thorsch I was either president or secretary— 
and having filled both positions, I cannot say just which—of the 
Central Labor Union in Philadelphia. At that time Mr. Thorsch 
was in a commercial business, and in connection with our verv 
many functions, had taken different publications or different ad¬ 
vertising matters for us. I knew him when he was living in Indian¬ 
apolis very well. I went with him when he went there. I should 
judge it must have been about 1903, or somewhere around th«»rc\ 
He was in the printing business. I believe I was largely instrumental 
in getting him into that business. 

Q. Now did you visit his home? A. Very frequently. 1 after¬ 
wards became a citizen of Indianapolis after Mr. Thorsch ha 1 gone 
there and made his advent to the city I went there and on my first 
advent to the city, I made my home with him until I got per¬ 
manently located. 

Q. Did he make any declarations in your presence, or to vou. 
at or about the time he was leaving here for Europe in 1912 about 
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his future plans. A. Both he and Mrs. Thorseh talked to me in 
great detail about it. Mr. Thorseh explained to me that he was 
selling out his printing business for several reasons. He 

107 said that he had been verv severely taxed in the conduct of 

*/ •. 

the business; he was of a rather nervous temperament in 
business anyway, and had been so closely confined to the business, 
the whole run of the plant, that he believed he wanted a rest. Aside 
from that the bov had finished the high school. He had centered 
his whole life in the boy, who was a boy of unusual promise, and that 
he wanted to give the boy a very thorough education. He said to 
me many times that he would rather leave the boy very well equipped 
to take care of himself than to leave him a large fortune, and for 
that reason he wanted to educate the boy—or have the boy educated, 
rather. And his desire was that the bov might some dav become a 
great lawyer. He said he thought he would go to Europe and give 
the boy two years and in my meager conception of the matter, I be¬ 
lieve he meant two years preparatory training for a university edu¬ 
cation, and that he believed it would require between two and three 
years to do that. And then he would return again to this country to 
locate in the east—some eastern citv, and invest his money in some 
business that would not require his immediate attention and execu¬ 
tive control; and then he would place the boy in an eastern university 
and complete his education, and where he could be close to the boy 
while he was doing it. 

O. When did vou last see him before he left this country? A. I 

^ %j i 

went to the steamer with him in New York. His last words to me 

were—I shook hands with him on the deck of the steamer. He 

said, “Good bye, Keegan, be good for two years and I will be back 

with you.” 

%> 

108 Cross-examination. 

By Mr. Stanley: 

Q. Mr. Keegan, have you had any communication with Mr. 
Thorseh, socially or otherwise, since 1912, when he went to Europe? 
A. Yes; I have. 

Q. After he went to Europe in 1912, when was the next time you 
saw him? A. In 1915. 

Q. That was when he made his first trip back to the United States? 
A. Yes, sir. 

Q. I)o you know what was the object of his trip to the United 
States at that time was? A. I think it concerned some official busi¬ 
ness with the State Department. 

Q. Do you know whether or not, in 1915, he was attempting to 
interest American people and American capital in any European 
enterprises? A. I felt rather to the contrary; he never mentioned 
such a thing to me, and if there had been, he would have spoken to 
me about it. 

Q. How mucli did you see him during his stay here during 1915? 
A. I was then located in Washington myself, and I think during 
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the greater part of his stay he was in Washington, and we were almost 
constantly together. 

Q. Did he say anything to yon at that time as to when he was 
coming back to the United States? A. I never dreamed of asking 
him, because of the understanding that he was coming back when 
the boy finished school. But the day he arrived here he and I went 
together to see Secretary Wilson, who was then Secretary of Labor in 
the Cabinet of the last administration, and who was also a very close 
friend of Mr. Thorsch’s. In the conversation there on that subject 
Mr. Wilson asked him, and he said his intentions had not changed 
at all; that his desires were just the same. But he did make this 
reservation; that since he had been in the consular service, that he 
really liked the work, and it might be that he would stay at that a 
little while longer; that might defer a little longer his return to the 
United States. 

Q. You were living in Indianapolis, you sav, in 1912? A. I was. 

Q. Did you know, at about the time Thorseh contemplated selling 
his property there to Mr. Bookwaltcr. and about the time of the sale, 
that certain statements had been made bv certain newspapers, or at 
least spread abroad in some way. connecting Thorsch’s name with the 
McNamara outrages? A. I knew all about it. 

109 Q. There were such statements made in the newspapers? 

A. One newspaper published a very vicious lying statement 
to that effect. 

Q. And is it your opinion. Mr. Keegan, from your close social 
relations with Mr. Thorseh. that the publishing of those statements 
hurt him so much that he about made up his mind, or had made up 
his mind to abandon the United States and go to Europe where he 
would not be the subject of these statements, false as it was? A. I 
have just the contrary view. Tie discussed with me. I know, how it 
affected him. And T know the wav it affected him was never to 
bring any such thought to his mind. 

Q, Well, did the fact that he had been, as he claimed, slandered, 
have any effect, do you believe, or actuate him in disposing of this 
business interests in Indianapolis and leaving? A. I should not 
think it had. I think it just upset him for the time being like it 
would a man of nervous temperament, and after a few months passed 
over, and he forgot all about it. 

0. You think if it had not been for the fact that he wanted to go 
to Europe to give his son a preparatory course, as you say, in a 
European school, and perhaps a rest for himself, that the fact that 
he bad been held up to public disrepute, rightly or wrongly, would 
not have affected his stay in Indianapolis. A. I don’t think any one 
who knew him in Indianapolis would seriously take what was said 
about him. 

Q. That was not exactly the question. A. What I mean is, be 
would not have any reason to be disturbed, for no one took it seriously. 

Q. You think then that it would not have any effect whatever on 
his leaving the United States? A. No; T don’t think a particle. I 
think his plans had been made years in advance to give the boy that 
education. 
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Q. Now, when he went to Europe in 1912 he took his boy with 
him, didn’t he? A. Yes, sir. 

Q. And immediately entered him, so far as you know, in some 
school over there? A. That is my understanding. 

Q. And he expected to leave him there about two years? A. He 
told me he thought the boy’s aptitude—he was an extraordinarily 
bright boy, and it would take about three years’ course, and he be¬ 
lieved the bov could finish in two. 

c. 

Q. When did the boy come back to the United States, if you 
know? A. I couldn’t sav. I didn’t see him when he came back. 

•j 

Q. He entered the University of Pennsylvania? A. So 

110 his father informed me. 

Q. About 1914? Do you know after that when the boy 
went back to Europe? A. No, I don't. 

Q. You don’t know whether he completed his course in the Uni¬ 
versity of Pennsylvania before he went back do you? A. No; I 
think in his father’s stay in 1915 I saw the bov for the first and only 
time that he was here. 

Q. You don’t know the approximate date that he went back to 
Europe? A. No. I don’t. 

Q. Have vou ever seen the bov since? A. I have not seen the 
boy since. 

Q. AVhen, after Thorseh was here in 1915, did you see him next? 
A. Somewhere around Christmas time. 

Q. When? A. About 1919 or 1920; that is, about the end of the 
vear, when he came. 

« __ 

Q. That was here in Washington, was it? A. No; in New York 

Citv. 

Q. New York? A. Yes; I went there. He called me on the 
phone immediately on the landing of his steamer, and I went to 
New York to see him. 

Q. Did he tell you at that time anything about his business con¬ 
nections in Austria—Vienna? A. He explained to me, as he usually 
did. practically everything that he had on his mind. 

Q. Well, what was that? A. I asked him, when I first met him, 
after his family’s welfare, and then as to what his intentions were,— 
at. the breakfast table at the hotel in New York. I think it was on a 
Sunday morning. He said to me, “As to my intentions, I hope to 
stay; I hope I am here for good.’’ I said, “Well, that is good news, 
I am sure.” At that time T knew absolutely nothing of this case 
and this transaction. Then he proceeded to explain to me what he 
had done with his money, and how he had become involved and tied 
up in this transaction of his. 

Mr. Stanley: I think that is all, Mr. Keegan. 

111 Redirect examination. 

By Mr. Farrell: 

Q. Mr. Keegan, do you recall how long he remained in this 
country on that occasion? A. Why, he left there in the early 
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spring or late summer, I think it must have been about June, when 
he returned. 

Q. Came here about Christmas time and returned about June? 
A. Yes, sir. 

Q. You met him again when he was here in 1921, did you not? 
A. I did. 

Q. And how long did he remain in this country on that occasion ? 
A. Several months. 

Q. Did he say anything to you then as to his future plans? A. 
He always said that—he never thought there was any doubt about 
the property being returned to him, and just as soon as it was re¬ 
turned he was then going to locate in the United States and carry 
out his life plans of living. 

Q. On the occasion of his last visit, in 1921, did Mr. Thorsch 
speak to you about his financial conditions? A. Very frequently. 
I was with him at the Washington Hotel here one morning when he 
had just received a check from Mr. Rappaport. He said to me how 
humiliated he felt that even from so good a friend as Mr. Rappaport 
he should have to take money to help him along at that time. 

Q. Mr. Keegan, do you recall whether or not Mr. Thorsch sold 
his stock to Bookwalter before the publication of that statement to 
which you have referred? A. I should think it was after. I don’t 
know. I am not sure. No: I think it was before. 

Q. You think he had sold it before that statement appeared in 
the paper? A. I think it was. He at least must have contemplated 
it, because it was such a close matter. 

112 Mr. Farrell: That is all. 

Mr. Stanley: That is all. 

By the Court: 

Q. Mr. Keegan, as I understood you, your acquaintance with 
Mr. Thorsch began in Philadelphia, did it? A. In Philadelphia. 

Q. And I take it it occurred long before his marriage, did it? 
A. No; I think his boy was less than a year old when I first met 
him. 

Q. Do you know what the boy’s age is at this time, approximately? 
A. Oh. he must be about 25 or 26. 

Q. You said that you had known Mr. Thorsch for a minimum of 
25 years. A. Yes; I think the boy is about 26. 

Q. At any rate, whatever the length of time or acquaintance, 
you met him after he was married and when the boy was about 
a year old at the time? A. Yes, sir. 

Q. Mr. Thorsch had a trade? A. No; Mr. Thorsch had a com¬ 
mercial training, and a very good one. and he was a very apt man 
in commercial business; very successful in commercial business. 

Q. I didn’t know but from your relations with him, and the 
fact that he had purchased or acquired this printing business in 
Indianapolis, whether or not he was a printer by trade. A. Well, 
T could enlighten vou about that. We had connected with the 
Central T.abor Union in Philadelphia a labor paper, published twice 
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a month, and a man who handled it, Mr. George Chance had died, 
and before he died he asked me if I would not assist his wife in 
disposing of it, and I induced Mr. Thorsch to buy it. That is the 
way he started in the printing business. And then there 

113 were two or three large labor organizations, principally the 
carpenters, with their headquarters in Philadelphia, and be¬ 
cause of my connection with the labor movement at that time, I got 
them to give him a part of their business. And shortly after that, 
when Indianapolis became the headquarters of some of the larger 
labor organizations, he went out there and looked over the field, 
and he thought he could take his business to Indianapolis, and so he 
moved out there. 

Q. And then a part of the trade that came to him came through 
the labor organizations? A. Yes; the labor organizations publish 
a large number of national magazines, and he did their work as 
well. 

Q. Did he do the editing of them? A. No; you see, each trade 
has a monthly magazine, and he did just the printing. They have 
an editor of the magazine. He had no connection with the labor 
organizations itself. 

Q. That is, he was a member? A. Yes, sir; he was a member. 

Q. And he did receive this cordial support that you have indi¬ 
cated? A. Yes, sir. 

Q. And continued to be employed by them, and printed for them 
other periodicals in Indianapolis? A. Yes, sir. 

Q. About how old a man, Mr. Keegan, was Mr. Thorsch when 
you first met him? A. I will be 51 in March, as I recall, and Mr. 
Thorsch was about six years older than I am. 

Q. Now, about how long did he continue to live in Indianapolis 
up to the time of his departure in 1912? A. I think he went there 
in 1903; I am not certain. 

Q. About nine years? A. He was there longer than that. 

114 He must have gone about 1900, and left in 1912 or 1913. 

Q. Now, during that time your connections and associa¬ 
tions were very intimate? A. Very intimate. 

Q. You followed him there, or succeeded him? A. I followed 
him there. I was then an officer in the International Machinists' 
Association, and travelled around the country. 

Q. During your more or less continued life in Indianapolis, after 
you went there, and his life there, up to 1912, did he take any part 
at all in the city life, the civic life o/ the city; or the political life 
of the city? A. A very active part, yes, sir. 

Q. Well, for instance, give some illustration of his activity in 
a political way. A. Well, the Mayor at that time appointed an 
advisory board of the citv. It was a new departure there in the 
city—a new mayor, and Mr. Thorsch was one of the first ones ap¬ 
pointed. 

Q. Which mayor was that, if you remember? A. I think Mayor 
Shank. 

Q. And this board was composed of citizens of the town? A. 
Yes, sir; I think that first board was Mr. Thorsch and Mr. Weaver 
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— (addressing Mr. Rappaport) and can you recall the other mem¬ 
bers? 

Mr. Rappaport: There were eight or ten. 

The Court: That is not important. Men of the city? 

The Witness: Yes, sir. 

By the Court: 

Q. It was not a board authorized bv law? A. The mayor made 
his campaign on an issue that he was going to conduct a business 
administration and was going to surround himself with men 

115 with whom he could confer, and in carrying out his plan 
he appointed these men. 

Q. They were not employees of the city? A. Oh, no; they re¬ 
ceived no salary. 

Q, It was an extra appointment by the mayor? A. Yes. sir. 

Q. And such men that he could appeal to for advice? A. Yes; 
he was very active also in the Children’s Organization ; the Children’s 
Aid Organization. For instance, in floral offerings, when a man 
died—instead of doing that, when a man died he would write and 
send a check and would say he was sending $100 in lieu of a 
wasteful floral offering. And that was taken up by the press, and 
it is a thing that is followed now. 

Q. His part in political affairs; did he vote? A. Yes; he was 
a member of the Republican organization there. That is the only 
difference he and I had. He was different from me in politics. 
T am sort of an uncompromising Democrat, and he was a Repub¬ 
lican. 

Q. He registered and voted there? A. Yes; he registered and 
voted, and he is a member of the Columbia Club there now. 

Q. And that continued, did it? A. Yes; I think he is still a 
member of the Columbia Club. 

Q. And this attack to which you referred, or to which reference 

has been made, was said to involve him- A. Well, it was a 

time of radical sensationalism, when the newspapers were look¬ 
ing for something, and it so happened that he did work for the 
labor organizations, but it happened that the only association that 
he never did anything for was the Structural Iron Workers. I 
have gone to McNamara myself and tried to get him to give him 
work. 

The Court: That is all. 

Mr. Stanley: May I ask one more question? 

The Court: Certainly. 

116 Further cross-examination. 

By Mr. Stanley: 

Q. What was the paper that printed that scurrilous article? A. 
The Indianapolis News. 

Q. That is one of the biggest papers in Indianapolis? 
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The Court: Unless that is followed up, I don’t believe I would go 
into that. 

The Witness: You will have to qualify the question anyway; 
whether you mean in principle, or circulation. 

By Mr. Stanley: 

Q. Let my ask you. did Mr. Thorsch ever bring libel proceedings 
against them? A. I don’t think you could ever induce Mr. Thorsch, 
except in a very extraordinary case, to go into court on a libel proceed¬ 
ing against anybody. That is the last thing he would do, bring a 
suit. 

The Court: It is the last thing that many people would do, to 
bring a libel suit. Unless you want to follow it up- 

Mr. Stanley: The object of all this is—we have a particular type 
of case, about the intention of a man. I don’t know just how much 
weight a thing of that sort will have with your Honor, but it occurs 
in another place in the testimony, and I wanted to bring out what¬ 
ever there was. I have nothing further to ask along that line. 

The Witness: 1 would sav in that connection, your Honor, that 
Mr. Thorsch was a man who hated as badlv to see his name in the 

t, 

paper in connection with this praiseworthy matter. I remember 
the incident I spoke of, when he started to contribute to the Chil¬ 
dren’s Aid, the newspapers came out, and he felt badly and non¬ 
plussed about it. 

Mr. Rappaport: If I may be permitted to ask the witness a ques¬ 
tion, I think I can clear up the whole situation. I would like to get 
it in the record because of the doubt. 

*117 The Court: You may ask it then. 

By Mr. Rappaport: 

Q. Isn’t this a fact. Mr. Keegan, that Mr. Bookwalter who was a 
voting stockholder with Mr. Thorsch in Cheltenham-Aetna Press 
at that time had been mayor of Indianapolis; that the Indianapolis 
News, which published this article, was the enemy of Bookwalter, and 
they published this for the purpose of hitting Bookwalter rather 
than Thorsch? 

Mr. Marshall: I object to that. I don’t see how the witness can 
possibly testify to the motives of the newspaper. 

The Court: Well, the fact that Bookwalter had been there as 
mayor, and this paper was his political enemy- 

The Witness: Mr. Bookwalter told me himself that he had gone 
home at night and found his wife and family in tears over—well, I 
couldn’t use the language here that he used in speaking of the 
attacks of the Indianapolis News upon him. 

The Court: Well, I don’t think we should pursue that matter 
further. 

Mr. Stanley: That is all. 

118 Mr. Rappaport: We offer in evidence a certified copy of 
the certificate of naturalization of Hugo Thorsch. 
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The Court: Is there any objection? 

Mr. Stanley: No. 

Said certified copy of the certificate of naturalization was there¬ 
upon marked Exhibit A and is as follows: 

'‘United States of America, 

Southern District of New York: 

Be it remembered, That at a District Court of the United States 
of America, held in and for the Southern District of New York, on 
the 26th day of. May, in the year of our Lord one thousand eight 
hundred and ninety-eight, Hugo Thorseh at present of the City and 
State of New York, having appeared in said Court and applied to 
be admitted a citizen of the United States of America, pursuant to 
the directions of the Acts of Congress of the United States of Amer¬ 
ica, entitled: 'An Act to establish a uniform rule of Naturalization, 
etc.’ passed 14th of April, 1802, and Acts subsequently passed on 
that subject, and to the directions of the Act of Congress entitled: 
‘An Act to regulate the immigration of aliens into the United States,’ 
approved March 3, 1903; and having thereupon produced to the 
Court such evidence and made such declaration, renunciation, and 
affidavits as are by the said Acts required, and the same having been 
duly recorded as provided by said Acts, it was thereupon ordered 
by the said court that he be admitted, and he was accordingly ad¬ 
mitted to be a citizen of the United States of America. 

In testimony whereof, the seal of the said Court is hereunto af¬ 
fixed this 24th day of October, in the year of our Lord one thousand 
nine hundred and twenty-two and of our Independence the one hun¬ 
dred and forty-seventh. 

ALEX GILILAND, Jr., 

Clerk of the District Court of the United 
States , for the Southern District of New 
York.' * 

Mr. Rappaport: Then we desire to offer in evidence stock certifi¬ 
cates numbered one to ten both inclusive, and stock certificate num¬ 
ber twenty-five, representing 1.775 shares of the common capital 
stock of the Werner-Pfleiderer Company, originally standing in the 
name of Richard Werner, and endorsed by him, and now the prop¬ 
erty of the plaintiff, Hugo Thorseh, and ask to have them marked 
“Plaintiff’s Exhibit B, and Plaintiff’s Exhibit B-l to Plaintiff’s Ex¬ 
hibit B-10, both inclusive. Said stock certificates were received in 
evidence and accordingly marked as exhibits. 

119 Said certificates being identical in all respects except as to 
certificate number and number of shares, evidenced thereby, 
one certificate only is made a part of this record, to wit; stock cer¬ 
tificate No. 1, marked Exhibit B, for 200 shares of stock: (which is 
in the words and figures following). 
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Incorporated under the Laws of the State of Michigan. 

Number I. Shares 200. 

WP. Werner & Pfleiderer Co., WP. 

Saginaw, Michigan. 

Capital Slock, $750,000.00. 

This certifies that Richard Werner is the owner'of two hundred 
shares of one hundred dollars each of the Capital Stock of Werner 
<fc Pfleiderer Co., transferable only on the hooks of the Corporation 
by the holder hereof in person or by Attorney upon surrender of this 
Certificate properly endorsed. 

In witness whereof, the said Corporation has caused this Certificate 
to be signed bv its dulv authorized officers and to be sealed with the 
Seal of the Corporation this fourteenth dav of August, A. I). 1912. 
[seal.] OTTO WERNER, 

Vice President. 
ENNIS STAETLE, 

Shares $100 each. Secretary. 


Mr. Rappaport: We desire to offer in evidence similar stock cer¬ 
tificates of the same corporation, being numbered 11 to 20, both 
inclusive, and stock certificate number 20. originally standing in 
the name of Otto Werner, and endorsed by him, and now the prop¬ 
erty of the plaintiff. Hugo Thorseh. representing 1,775 shares of the 
common capital .stock of the Werner-Pfleiderer Company, Saginaw, 
Michigan, and ask to have the same marked “Plaintiff’s Ex- 


120 hibit “C” and “Plaintiff’s Exhibit C-l” to “Plaintiff’s Ex¬ 


hibit C-10/’ 


both inclusive. Said stock certificates were re¬ 


ceived in evidence and marked accordingly as exhibits. 


Said certificates being identical in all respects except as to cer¬ 
tificate number and number of shares evidenced thereby, one cer¬ 
tificate only is made a part of this record, to-wit; stock certificate No. 
12 for 200 shares, marked Exhibit C-l, which is in the words and 
figures following: 


Incorporated under the Laws of the State of Michigan. 


Number 12. Shares 200. 

WP. Werner & Pfleiderer Co., WP. 

Saginaw, Michigan. 


Capital Stock, $750,000.00. 

This certifies that Richard Werner is the owner of two hundred 
shares of one hundred dollars cacli of the Capital Stock of the Werner 
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& Pfleiderer Co., transferable only on the books of the Corporation 
by the holder hereof in person or by Attorney upon surrender of this 
Certificate properly endorsed. 

In witness whereof, the said Corporation has caused this Certificate 
to be signed by its duly authorized officers and to be sealed with the 
Seal of the Corporation this fourteenth dav of August, A. D. 1912. 
[seal.] OTTO WERNER, 

Vice President. 


Shares $100 each. 


ENNIS STAETLE, 

Secretary. 


121 Mr. Farrell: These are offered in pursuance to stipulations 
now on file. 

The Court: These are stock certificates evidencing the ownership 
of these stocks in America? 

Mr. Rappaport: Yes, these are the originals. There are copies 
here attached to the stipulations, and it is agreed in the stipulations 
that these are the signatures of Richard Werner and Otto Werner. 

Mr. Rappaport: We next offer as ‘‘Exhibit D,” which is the as¬ 
sent or consent of Richard Werner to the allowance of this claim, a 
document required by the Alien Property Custodian. 

Mr. Stanley: I object to the introduction of that into evidence, 
because it is immaterial and irrelevant. 

The Court: I think it is admissible. What weight I will give to 
it is another question. 

Mr. Stanley: May I note an exception to your Honor’s ruling? 

The Court: Certainlv. 

The assent was thereupon received in evidence and marked “Plain¬ 
tiff’s Exhibit D,” and is in the words and figures following, to-wit: 

I hereby assent to allowance of claim and payment of proceeds 
from sale of seventeen hundred seventy five shares Werner and 
Pfleiderer stock by American alien property custodian and attorney 
genwral to Mr. Hugo Thorsch. 

Cannstatt-Stuttgart, 10th Februarv. 1921. 

RICHARD WERNER. 

Ich der unterseicliretc offontliclio Notar des S'taates Wurttemberg 
im Deutschen Reich hourkunde hiemit, dass der mir von Person 
bekannte Herr Richard Werner Fabrikbesitzer in Stuttgart vor- 
stehende Erklarung mit vollkommen freiem Willen vor mir amer- 
kannt and genehmigt und seine vorsteheude Namensunterschrift 
personlich vor mir vollzogen hat. 

Stuttgart-Cannstatt, den 10. February, 1921. 

[seal.] Gerichtsnotar:-. 

122 Mr. Rappaport: We offer as Exhibit E an assent which 
is similar or the same thing, except it is signed by Otto 

Werner. 
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^NTr. Stanley: Wo make the same objection. 

The Court: The same ruling. 

Mr. Stanley: And may we note an exception, your Honor? 

The Court: Yes. 

The assent so ottered in evidence was thereupon marked Exhibit 
E as requested, and is in the words and figures following: 

I hereby assent to allowance of claim and payment of proceeds 

from sale of seventeen hundred seventv-five shares AVerner and 

*■ 

Pfleiderer stock by American alien property custodian and attorney 
general to Air. Hugo Thorseh. 

Cannstatt-Stuttgart, 10th February, 1921. 

OTTO AVERNER. 


Ieh dor unterseichrete olTentliehe Notar des S’taates AVurttemberg 
im Deutschen Reich heurkunde hiemit, dass der mir von Person 
bekannte Herr Otto AVerner Fabrikbesitzer in Stuttgart vorstehende 
Erklarung mit vollkommen frciem AA T illen vor mir anerkannt und 
genehmigt und seine vorstehende Namensunterschrift personlich 
vor mir vollzogen hat. 

Stuttgart-Cannstatt, den 10. Februar, 1921. 

[seal.] Gerichstnotar:-. 


123 Air. Rappaport: AVe offer in evidence Exhibit F, which 
is a certified copy of the records in the United States Patent 
Office at AA T ashington, showing the transfer of the patents involved 
in this seizure—patents and other property involved (in) seizure and 
sale, as havcing been assigned by Richard and Otto AVerner to AVer¬ 
ner and Pfleiderer Company, on the 29th day of July, 1912 The 
purpose of this evidence being to show title of these patents and other 
property in the corporation at the time of sale. 

To the admission of which document Air. Stanley objected. 

Mr. Rappaport: The Court will recall that in the opening state¬ 
ment Judge Farrell said that the auctioneer representing the Alien 
Property Custodian had offered not only the stock and the patents, 
but had offered the patents separately, and received a separate bid on 
the patents, and then subsequently sold the property altogether; 
and we desire to show by this evidence that the patents in truth 
and in fact, belonged to the corporation at the time of the seizure 
and sale. 

Mr. Stanley: Now. if your Honor please, I don’t see how it is at 

all relevant to this case. In the first place, the plaintiff here is 

asking for the proceeds of the sale of this stock. Now, even if the 

stock was sold together with the patents, in the lot, and the price was 

paid for both of them, and paid for both of them together, they 

cannot, merely because the patents do not belong to the enemies. 

recover all the money that was paid for them, because if somebody 

bought something that the Custodian did not have a right to sell, 

there mav come a time when thev will come and ask for their 
*. *■ 
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money back. So it is not in issue who owned these patents: it is 
only in issue whether Thorscli is entitled to get the stock brought, or 
the proportion of the proceeds that this stock represents. It doe3 
not make any difference who owns the patents, whether the Wer¬ 
ners or the corporation owned them. 

124 The Court: If it be the fact that Thorsch is entitled to the 
proceeds of the sale represented by the shares of stock which 

he said he acquired from the Werners, then it does not make much 
difference what property the company owned, in which he held 
them. 

Mr. Stanley: That is exactly my point, your Honor. 

The Court: I do not see the relevancy of this any more than if 
you go into an inquiry of the other property owned by the com¬ 
pany. 

Mr. Rappaport: If your Honor please, I think I can make that 
clear. The Alien Property Custodian offered for sale first the shares 
of stock; he offered for sale the patents; he offered for sale the per¬ 
sonal property, whether in the name of the corporation, or belong¬ 
ing to the individuals. He got certain bids, and he finally offered 
it all for sale at one price, and he got one total bid for all of it, 
at which he sold all this property. 

Now, it is important, antT the objection does not relate to the 
admissibility of the evidence so much as to the weight of it. It is 
important as to whether the patents belonged to the corporation, 
or not, because if they belonged to the corporation then the total 
price paid by this purchaser for this property was in payment of 
the stock of the corporation rather than in payment of the stock 
and patents. 

In other words, it would make a difference to this plaintiff of 
about $12,500 in the net outcome of this lawsuit. 

Now, the importance and the relevancy of it may be argued after¬ 
wards. But it is certainly admissible for the purpose of showing 
that the patents belonged to the corporation, and that the proceeds 
were derived from the stock, because there was nothing else to sell. 
You see, these things were offered by parcels first in order to get 
separate bids. 

The Court: I understand. 

125 Mr. Rappaport: And then as a whole, and altogether this 
property brought a certain price. 

The Court: Now, you have heard Mr. Rappaport J s statement that 
it may be that upon the question of whether or not these patents 
were sold, it may mean a difference to his client of $12,500. What 
have you to say about that ? 

Mr. Stanley: Well, in the first place, I am completely at sea as 
to what he is driving at. Now. if hero he i* going into the question 
of money that should bo apportioned to the stock as a result of 
this sale, it is one thing; but I had understood that we had come to 
an agreement on the proposition as to how much of this money was 
represented by the sale of the stock in the event that Thorsch was 
successful in this ease. 

Mr. Farrell: I think we have. 
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' Mr. Stanley: Then if we have, what difference docs it make 
whether the corporation owned these patents, or not? 

The Court: 1 suggested a few moments since, and the suggestion 
is rather strengthened by the statement you now make, that there 
is a stipulation here that if Thorsch is entitled to recover money 
from the Alien Property Custodian he is entitled to recover so 
much—a definite stipulated sum; is that true? 

Mr. Farrell: Well, I think there is some question whether the 
$12,500 should be allocated to the stock. 

The Court: I understand from Mr. Rappaport’s statement that 
what was finally sold as a result of the sale so much money came 
into the hands of the Alien Property Custodian—as a part of the 
property belonging to this company. 

Mr. Farrell: Yes. 

The Court: This company owned a plant, I suppose, somewhere? 

Mr. Farrell: Yes; at Saginaw. 

The Court: And it was a going concern ? 

Mr. F arrell: Yes, sir. 

126 The Court: And they may have sold their good will? 

Mr. Farrell: Yes, sir. 

The Court: And in addition that they they sold some letters pat¬ 
ent that the Werners had transferred to it some years before. Now, 
the sum of all that, I suppose, represented the value of this company 
which was sold, and so much cash realized. Now, the owners of 
that company to be holders of stock—your client claimed to be the 

owner of so many shares? 

«. 

Mr. Farrell: Y es, sir. 

The Court: And his proportion of the proceeds of that sale would 
be in the ratio that the stock claimed by him bears to the total 
capital stock: is that it ? 

Mr. Farrell: That is it. Let me explain. I think I can make it 
clear in a minute. The Alien Property Custodian could not sell 
anything which belonged to the American corporation. If the 
patents belonged to the American corporation, then they were not 
sold. 

The Court: When you speak of the capital stock, what do you 
mean ? 

Mr. Farrell: I mean the capital stock of the Werner & Pfieiderer 
Corporation. Then they belonged to an American person, and 
could not be sold. Put the stock, if it belonged to Richard and 
Otto Werner, that stock belonged to aliens and could be sold. 
Now then on the other hand if the patents did not belong to 

127 the corporation but belonged to Richard and Otto Werner, 
then they did not belong to the American corporation. 1 

think it is important to show that those patents at that time be¬ 
longed to the corporation, and we are entitled to receive all that 
belonged to it. 

Mr. Rappaport: May 1 make a suggestion, that the admission of 
this evidence cannot possibly do any harm to these defendants. 
What we are really doing now is discussing the effect of this on the 
final judgment, and we can well afford to leave that to the final 
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argument. There is no jury here, and nobody is being harmed if 
this evidence is admitted, and then the Court can disregard it if the 
Court afterwards finds that it was improperly admitted. 

The Court: I think that is the better course. I think the evi¬ 
dence should be admitted, and if the sale of the patents is void, it 
can be adjusted on the final judgment. I think I will admit it. 

Mr. Stanley: May I have an exception to your Honor’s ruling? 

The Court: Yes. 

(Said certified copy of the records of the Patent Office, so offered 
in evidence, were thereupon marked “Exhibit F,” as requested, and 
is as follows:) 

Department of the Interior, United States Patent Office. 

To all persons to whom these presents shall come, Greeting: 

This Is To Certify that the annexed is a true copy from the rec¬ 
ords of this office of an instrument of writing recorded June 12, 
1919, in Liber T-107, page 171 of Transfers of Patents. 

In testimony whereof I have hereunto set my hand and caused 
the seal of the Patent Office to be affixed, in the District of Columbia, 
this 6th day of November, in the year of our Lord one thousand 
nine hundred and twenty two and of the Independence of the 
United States of America the one hundred and forty-seventh. 
[seal.] KARL FENNING, 

Acting Commissioner of Patents. 

128 This instrument, made the 29th day of July, 1912, be¬ 
tween Richard Werner and Otto Werner, composing the part¬ 
nership firm of Werner & Pfleiderer doing business at the City of 
Saginaw Michigan, parties of the first part, and Werner and Pfleid¬ 
erer Company, a corporation organized under the laws of the State 
of Michigan, party of the second part, witnesses as follows: 

In consideration of the issue to be made by the second party to 
the first parties of thirty seven hundred fifty shares of the full paid 
capital stock of the party of the second part, the said parties of the 
first part hereby grant, transfer and convey to Werner & Pfleiderer 
Company, a corporation, the party of the second part, the entire 
property, assets and business of the partnership firm of Werner & 
Pfleiderer, composed of Richard Werner and Otto Werner, located 
and carried on by said firm at the City of Saginaw, County of Sagi¬ 
naw, and State of Michigan, including the land, factory plant, build¬ 
ings, equipment and machinery situated at Number 1204 of Niagara 
Street in said city of Saginaw, all office furniture and fixtures, all 
materials, supplies, manufactured stock and products, all materials 
and stock in the process of manufacture, all properties in transit 
connected with said business, all contracts, all patterns, drawings, 
all patent rights, trade marks, bills and accounts receivable, and 
every property and property right belonging to and being the entire 
business as a going concern, together with the good will of said 

6—4130<z 
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business owned by said Richard Werner and Otto Werner, doing 
business as aforesaid under the name of Werner & Pfleiderer, at 
Number 1204 Niagara Street in the City of Saginaw. The patent 
rights and trade marks owned by said firm of Werner & Pfleiderer 
and constituting a part of their firm property and business located 
and carried on at Saginaw, as aforesaid, and which are hereby trans¬ 
ferred and conveyed to said party of the second part are the follow¬ 
ing patents, patent rights and trade marks, viz: 

129 1st. The sole ownership of all the American patents de¬ 
scribed in List “A” annexed to this agreement. 

2nd. The right to manufacture and sell, free from any royalties 
to be paid therefor under the American patents described and re¬ 
ferred to in List “B” hereto annexed. 

3rd. The right to manufacture and sell under American patents 
described and referred to in List “C” hereto annexed, upon payment 
of royalties as stated in said List “C.” 

4th. The right to manufacture and sell, upon payment of royal¬ 
ties under the American Patents described and referred to in List 
“D” hereto annexed. The royalties to be paid as stated in said list. 

5th. The right to use in the United States of America and their 
colonies, the trade mark designated in List “E” hereto annexed, upon 
condition of the annual payment of One dollar to Werner & Pfleid¬ 
erer, to Cannstatt, Germany. 

The said Lists “A,” “B,” “C,” “D,” and “E” are made a part of 
this agreement with the same force and effect as if said lists and 
their contents were embodied in the agreement before the signatures 
to the agreement. 

The rights hereby conveyed to said party of the second part under 
and for the use of the patents described and referred to in said List 
“B,” in said List “C,” and in said List “D,” and the right to the 
use of the trade marks described in said List “E” are limited to the 
use of the party of the second part, and the party of the second part 
shall have no right to transfer such rights of use to any other par¬ 
ties, persons, firms or corporations without the consent first given 
for such transfer bv said Richard Werner and Otto Werner, in Stutt- 
gart, Germany, or by their rightful successors to said rights, and 
the rights of the party of the second part to manufacture and sell 
the Werner Pfleiderer specialties are limited to their manu- 

130 facture and sale within the United States of America, and 
their territories and colonies, as they are now constituted, 

and the parties of the first part and their agencies shall not manu¬ 
facture or sell, nor permit to be manufactured or sold the said 
Werner & Pfleiderer specialties within the United States of America 
and their territories and colonies, as now constituted. 

The parties of the first part agree to make such further and ad¬ 
ditional conveyances and transfers as may be requisite or proper for 
the complete and effective conveyance to said party of the second 
pail of all the property, real and personal, property rights, patents, 
and patent rights above described and referred to, as may be found 
from time to time desirable for the interests of the party of the second 
part. 
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This agreement and conveyance is made upon the further con¬ 
sideration and upon the condition that the said party of the second 
part, Werner & Pfleiderer Company, a corporation, assumes all debts 
and liabilities of the said firm of Werner & Pfleiderer, doing business 
as aforesaid at the City of Saginaw, Michigan. 

It is further expressly agreed that the tranfser to the second party 
by the first parties of their property and business and good will, and 
their consent that the second party take the name of “Werner & 
Pfleiderer Company” as the corppration name of the second party, 
are upon the express consideration and condition that the name 
“Werner & Pfleiderer Company,” as the name of the second party, 
shall not be changed, and that no other or different name shall be 
adopted as or for its name by the second party by the action of its 
stockholders, or by any other means without the consent, in writing, 
of the parties of the first part having been first given therefor, 
and that in case of the liquidation, dissolution or termination of the 
party of the second part as a corporation, the name and designa¬ 
tion “Werner & Pfleiderer,” shall not be transferred to any other 
party or parties for their use, but shall revert to and 

131 belong to the parties of the first part, and the enforcement 
of the conditions of this agreement shall remain the reserved 

rights of the parties of the first part. 

In witness whereof, the said parties of the first part have executed 
this instrument under their hands and seals this 29th dav of July, 
1912. 

RICHARD WERNER, [seal ] 

By GOTTLOB SCHOLL, 

His Atty. in Fact. 

OTTO WERNER, [seal.] 

By GOTTLOB SCHOLL, 

His Atty. in Fact. 

Werner & Pfleiderer company, the party of the second part, ac¬ 
cepts the above agreement and will observe its terms and provisions 
dated this 29th day of July, 1912. 

Werner & pfleiderer co., 

Saginaw. Mich. 

WERNER & PFLEIDERER CO., 

By G. SCHOLL, 

Vice President. 

ENNIS STAETLE, 

Secretary. 

132 Mr. Rappaport: We now offer in evidence, as “plaintiff’s 
Exhibit G,” a letter from the Alien Property Custodian, signed 

by Mr. Ewing, setting out an accounting of the proceeds derived from 
the sale of this stock. 

Mr. Stanley: I object to that, your Honor, unless it is properly 
proved. 

The Court: Now, as I understand it, there isn’t any question here 
as to the accuracy of this statement, is there? That is, it is a state¬ 
ment of what it purports to be; is that not true ? 
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Mr. Stanley: That is true. Tt is a statement and the statement it 
purports to be. 

The Court: This statement is in the alternative form. It speaks 
of the allocation or apportionment of proceeds on the first basis, in¬ 
cluding the patents, and then excluding them. 

Mr. Stanley: Certainly, your Honor. 

The Court: Then what is the objection to it? 

Mr. Stanley: As to its accuracy I have no objection. But I do not 
know what is to be sprung here. I thought we had agreed on how 
much was to be given these people ff they succeeded in this suit. 

Mr. Rappaport: We agreed on that, if there was any recovery in 
the suit. 

The Court: I suppose you open the question for decision here as 
to whether or not so much of the money as is derived from the sale 
of patents should figure at all if any allowance is made, in any allow¬ 
ance that may be made to the plaintiff, is that it? 

Mr. Stanley: Yes sir, I withdraw the objection, if your honor 
desires it. 

The Court: No; I do not desire you to do anything. I simply say 
I do not see the point of the objection at all. If you concede the 
accuracy of the statement, and it was compiled for the purpose, then • 
I think it is rather an important piece of evidence, because 
133 it is informing as to the amount of money that the Alien 
Property Custodian received from the sale of these various 

assets. 

Now, whether or not, even in the event, or assuming that this 
plaintiff gets anything, the question is whether he shall share in the 
proceeds of so much of the sale as is received from the letters patent. 
Now, that question is left open here. I am admitting this in evi¬ 
dence, not because I am ruling that he is entitled to share in the pro¬ 
ceeds of the sale of the letters patent. That is for consideration 
and discussion and argument. 

(Said letter and statement so marked “Plaintiff’s Exhibit G” is 
as follows:) 
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So 


P. 130-132. 


Alien Property Custody, 
Arlington Building, 
Vermont Avenue and H Street, 
Washington. 


Claim 3020. 


T. T. Ansberry, Esq., 
Colorado Building, 
Washington, D. C. 


December 21, 1922. 


Dear Sir: 


Attention Mr. Farrell. 


In re Thorsch v. Alien Property Custodian. 


Enclosed there is sent herewith copy of the statement of account 
with reference to the stock of the Werner & Pfleiderer Company sold. 
The original has been sent to the Department of Justice. 

Yours very truly, 


JKME/vb. 


BUREAU OF LAW, 
By JOHN K. M. EWING. 


Enclosure. 


134 Statement Showing Prorate Amount Due to the Various 
Shareholders in the Finn of Werner and Pfleiderer, De¬ 
posited under Alien Property Custodian Trust 40783. 

The total amount received for the sale of this company including 
patents, trade marks, shares of stock, Real Estate and every other 
asset was $351,000.00. Of this amount the sum of $12,500.00 was 
received from the sale of items one and two, which included the 
patents. The shares and rights carried by them brought $338,500.00. 
Certain interest was received on deferred payments from the pur¬ 
chaser and the expenses of the sale, commissions to depositary and 
income tax have been paid therefrom, leaving a balance in the 
Treasury at the present time of $346,490.56. 

Prorating this amount in the ratio of $12,500.00 to $358,500.00, 
it develops that of the cash now remaining in the Treasury $12,- 
339.41 is the remainder of the amount received for the patents, and 
$334,151.15 is the amount remaining in the Treasury received from 
the shares of stock, etc. 

The prorata to each shareholding for the amount received from 
the patents being included with the amount received from the shares 
is as follows: ' 
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Claim 3020—1775 shares. $166,042.30 

Claim 3021—1775 shares. 166,042.30 

150 shares. 14,031.78 

4 shares. 374.18 


Total. $346,490.18 

The prorata to each shareholding for the sum received from the 
sale of the shares alone excluding the sum received from the patents, 
is as follows: 

Claim 3020—1775 shares. 160,129.13 

Claim 3021—1775 shares. 160,129.13 

150 shares. 13,532.04 

4 shares. 360.85 


Total. $334,151.15 


I, Karl W. Greene, a clerk in the employ of the Alien Property 
Custodian hereby certify that the above figures are coorect according 
to the figures of the Alien Property Custodian. 

KARL W. GREENE. 

December 21, 1922. 

135 Mr. Rappaport: We offer as “plaintiff's exhibit II” this 
paper which is one of the stipulations. 

The Court: Is there any objection? 

Mr. Stanley: No, your Honor. 

The stipulations then offered was thereupon marked Exhibit II 
and is as follows (the affidavits and other papers attached to “plain¬ 
tiff's Exhibit H” were not read in evidence): 

“In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 58693. 

Hugo Thorsch, Plaintiff, 

vs. 

Thomas W. Miller, as Alien Property Custodian; Frank White, 
as Treasurer of the United States; Richard Werner, and Otto 
Werner, Defendants. 

It is hereby stipulated and agreed by and between the attorneys 
for the plaintiff and Peyton Gordon, Esquire, attorney of the United 
States in and for the District of Columbia, attorney for Thomas W. 
Miller, as Alien Property Custodian, and Frank White, as Treasurer 
of the United States, that the following interrogatories and answers 
thereto, affidavits and statements, may be introduced and received 
into evidence in this case so far as material and relevant thereto, 
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the plaintiff and the defendants reserving unto themselves the right 
upon the hearing in chief of this cause to raise any and all questions 
as to the relevancy, materiality, or competency of any and all of the 
testimony concerning which this stipulation is made, the said 
affidavits and statements having the same force and effect only as 
if the witnesses were present in court giving testimony under oath. 

136 (1) Affidavit of Leo M. Rappaport dated September 10, 
1920, sworn to before Albrecht C. Kipp, consisting of one type¬ 
written page, marked Exhibit “A”; 

(2) Affidavit of Leo M. Rappaport sworn to on the — day of 
February 1921 consisting of -our typewritten pages together with 
exhibits therein referred to, now on file with the Alien Property 
Custodian, copy of which is hereto attached, marked Exhibit “B”; 

(3) Interrogation of Hugo Thorseh by Mr. John Marshall, Special 
Assistant to the Attorney General, at Vienna, on August 1. 1921, and 
the answers thereto of said plaintiff, consisting of twenty-four type¬ 
written pages, marked Exhibit “C ,J ; 

(4) Interrogation of Dr. Isidor Rosner at Marienbad (Czecho¬ 
slovakia) August 4, 1921, by Mr. John Marshall, Special Assistant 
to the Attorney General, and the answers thereto of said Rosner, 
consisting of seventeen typewritten pages, marked Exhibit “D”; 

(5) Statement of the directors of the \ r ienna Bank of Commerce 
and certificate thereto of Olbrich, Judge, dated November 2, 1920. 
consisting of two typewritten pages, marked Exhibit “E.” 

It is further stipulated and agreed that the stock certificates of 
the capital stock of the Werner & Pfleiderer Company, a corporation 
of Saginaw, State of Michigan, numbered 1 to 10 both inclusive, and 
numbered 25, issued to Richard Werner for 1775 shares of the 
capital stock of said corporation, and the stock certificates of the 
same company numbered 11 to 20 both inclusive, and numbered 
26 for a total of 1775 shares of the capital stock of said company 
issued to Otto Werner, dated the 14th day of August, 1912, signed 
by the Secretary and President of the corporation and attested by the 
seal thereof, which are now in the possession of solicitors for the 
plaintiff (photostat copies of which are hereto attached) are the 
identical certificates of stock delivered by Isador Rosner to the 
plaintiff in this case. 

137 It is further stipulated and agreed that the Richard Werner 
to whom said stock certificates Nos. 1 to 10 both inclusive, and 

No. 25 were issued, signed the blank assignment on the back of 
each thereof, and that the signature ‘‘Richard Werner'’ appearing 
on each of said certificates is the genuine signatures of said Richard 
Werner to whom thev were issued; that the Otto Werner to whom 
said stock certificates Nos. 11 to 20 both inclusive and No. 26 were 
issued, signed the blank assignment on the back of each thereof, and 
that the signature of “Otto Werner” appearing on each of said 
certificates is the genuine signature of said Otto Werner to whom 
they were issued. 

It is further stipulated and agreed that the assent in writing of 
Richard Werner to the payment of the claims of Hugo Thorseh for 
the proceeds of the sale by the Alien Property Custodian of 1775 
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shares of stock in the Werner & Pfleiderer Company above referred 
to, dated February 10, 1921, was executed and signed by said Richard 
Werner on said date, and that the assent in writing of Otto Werner 
to the payment of the said claim for a like number of shares of stock 
in the Werner & Pfleiderer Company above referred to, dated 
February 10, 1921, was executed and signed by said Otto Werner 
on said date. 

It is further stipulated and agreed that the paper writing bearing 
the signature of Julia Hauschild disclaiming any interest in the 
proceeds of the sale of the shares of stock or the real estate sold by 
the Alien Property Custodian, was executed and signed by Julia 
Hauschild, daughter of Herman Werner, and sister of the said 
Richard and Otto Werner. 

138 It is further stipulated and agreed that should Richard 
Werner, Otto Werner, Dr. Isador Rosner, Hugo Thorsch, or 
Julia Hauschild, or any of them, be present within the territorial 
jurisdiction of this court at the time of the hearing in chief of this 
cause, this stipulation shall not be evidence with respect to any facts 
or circumstances concerning which any of such persons present 
within the jurisdiction at such time could give competent testimony 
with respect thereto. 

T. T. ANSBERRY, 

Attorney for the Plaintiff. 
PEYTON GORDON, 
Attorney of the United States in and for 
the District of Columbia, Attorney for 
Thomas W. Miller, as Alien Property 
Custodian and Frank White, as Treas¬ 
urer of the United States 

Mr. Rappaport: And we offer as “Plaintiff’s Exhibit I, this paper, 
which is a further stipulation. 

Mr. Stanley: No objection. 

(The paper so offered was thereupon marked “Plaintiff’s Exhibit 
J,” providing for the taking of depositions of the plaintiff and Dr. 
Isidor Rosner of Vienna, which depositions were read in evidence 
and appear as a part of this record.) 

Thereupon the plaintiff rested his case. Thereupon the defend¬ 
ants offered the following evidence: 

Mr. Stanley: I desire to introduce into evidence Certificate of the 
State Department as to the status of Mr. Thorsch in the Consular 
Sendee, and the period of his service. I offer that in evidence. 

The Court: Is there any objection? 

Mr. Farrell: No objection. 

Thereupon the certificate was offered in evidence, marked “Ex¬ 
hibit I” and is as follows: 
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139 United States of America, Department of State. 

No. 5352. 

Thorsch 

versus 

Alien Property Custodian. 

To all to whom these presents shall come, Greeting: 

I certify that the records of the Department of State show that 
Hugo Thorsch, of Indiana, was appointed Deputy Consul General 
of the United States at Vienna August 28, 1914; that he was ap¬ 
pointed Vice Consul Februarv 6, 1915, and that he resigned April 
14, 1917. 

In testimony whereof I, Charles E. Hughes, Secretary of State, 
have hereunto caused the Seal of the Department of State to be 
affixed and my name subscribed by the Chief Clerk of the said De¬ 
partment, at the city of Washington, this — day of-, 192-. 

CHARLES E. HUGHES, 

Secretary of State, 
By BEN G. DAVIS, 

Chief Clerk. 

140 Mr. Stanley: I desire to read into the record as evidence 
without objection from counsel a quotation from a letter from 

the State Department, signed by Alvey A. Adee, Second Asst. Secre¬ 
tary, relative to the requirements governing consuls. I would put 
the whole letter in but there is an objection to a part of it, so I will 
read this paragraph: 

The Court: Yes, read it. 

Mr. Stanley (reading): 

“You do not give the name of the person to whom you refer, but 
the Department infers that your letter relates to Mr. Hugo Thorsch, 
concerning whose case this department addressed a letter to the Alien 
Property Custodian on December 11, 1920, and in reply to his letter 
of December 6,1920. I mav add that at the time "when Mr. Thorsch 
was appointed Vice Consul, that is, February 6, 1915, the law did 
not require that Vice Consuls should be American citizens, so that 
his appointment as such did not necessarily imply recognition of 
him as a citizen of the United States.” 

Mr. Stanley: I would like to introduce into evidence a copy of a 
telegram that was sent by Richard Werner and Otto Werner and 
Gottlob Scholl—The telegram was addressed to the Werner & Pfleid- 
erer Company at Saginaw, Michigan. I offer that in evidence, to¬ 
gether with the translation. 



90 


HUGO THORSCH VS. THOMAS W. MILLER ET AL. 


The Court: What is its date? 

Mr. Stanley: Dated September 12, 1919. 

The Court: Very well. You may read it. 

(Thereupon the telegram referred to was marked as “Defendants* 
Exhibit 2” and was read by Mr. Stanley as follows:) 

“Copy. 


Telegram. 


13 dek Cable 815, am 41 Vix Hx. 

Werner & Pfleiderer, 

Saginaw: 


Constatt, Sept. 12, *19. 


Wir erfuhren dass unsere shares 12 September verkauft werden 
soller wir protestieren gengen verkauf da nieht geseezlich und bitten 
dass auch herren staehle unde pletseher in unseren namen protest 
erhben. 

RICHARD WERNER. 

OTTO WERNER. 

GOTTLOB SCHOLL. 


141 Translation. 

We are informed that our shares will be sold on September 12, 
we protest against this sale as being no - legal, and ask Messrs. 
Staehle and Pletseher to protest in our name.” 

Mr. Stanley: I have here a photostat copy of the original re¬ 
port made to the Alien Property Custodian relative to the owner¬ 
ship of the stock in the Werner & Pfleiderer Company, together 
with the demand made upon the Werner & Pfleiderer Company for 
the stock, and the service of the demand acknowledged. And I 
offer that in evidence. 

The Court: Report made by whom? 

Mr. Stanley: Made by the Werner & Pfleiderer Corporation. 

(The report referred to, so offered in evidence, was thereupon 
marked “Defendants’ Exhibit 3” and is as follows (with these 
exceptions, that the instructions contained in the printed form of 
demand made by the Alien Property Custodian, not being material, 
are omitted): 
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Alien Property Custodian. 

“Report No. 10489; Trust No. 10485-10487. 

Demand by Alien Property Custodian for Property. 

To Werner and Pfleiderer Co. 

Address: Niagara, Hess & Williams Sts. Saginaw, Michigan. 

Trust No. 10485, Gottlob Scholl, Cannstatt, Germany, 150 shares. 

Trust No. 10486, Richard Werner, Cannstatt, Germany, 1,775 
shares. 

Trust No. 10487, Otto Werner, Cannstatt, Germany, 1,775 shares, 
whose addresses are given above, are enemies (not holding 

142 a license granted by the President), and have a certain 
right, title and interest in and to the number of shares of 

common stock listed above, standing on your books in their re¬ 
spective names as listed above. 

I, as alien property custodian, do hereby require that you shall 
convey, transfer, assign and deliver to me as Alien Property Custo¬ 
dian, to be by me held, admonistered, and accounted for as pro¬ 
vided by law, the said right, title and interest of the said Gottlob 
Scholl, Richard Werner and Otto Werner in said stock, includ¬ 
ing in respect to the said stock the right which the said Gottlob 
Scholl, Richard Werner and Otto Werner may have, (a) to receive 
all notices issued by you to the holders or owners of similar stock, 
shares, or certificates; ( b) to exercise all voting power appertain¬ 
ing to such stock, shares, or certificates; (c) to receive all sub¬ 
scription rights, dividends, and other distributions and payments, 
whether of capital or of income, declared or made on account of 
such stock, shares, or certificates. 

I, as Alien Property Custodian, do hereby further require that 
you note the substance of this demand upon your stock books and 
or stock ledger, and that you furnish a copy of this demand to the 
registrar, and or transfer agent, if any, of the stock in respect to 
which this demand is made. 

I, as Alien Property Custodian, do hereby further require that, 
within ten days from the service of this demand upon you, you 
report to me any and all acts which you have done, or omitted to 
do, pursuant to the requirements of this demand. 

This demand is supplementary to any demand which may hitherto 
have been made upon you, accompanied by the presentation of 
certificates which represent shares or beneficial interests, for the 
transfer into my name, as Alien Property Custodian, of 

143 such shares or beneficial interests, or for the transfer thereof 
into the name of any nominee of me as Alien Property 

Custodian, and it shall not prejudice or affect any such demand, 
hitherto or hereafter made, accompanied by such certificates. 
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Witness my hand and seal of office, this 7th day of March, 1918. 

A. MITCHELL PALMER, 

Alien Property Custodian. 

1. L. DAVIS, 

Managing Director. 

Service of the within demand accepted this — day of March, 1918. 

WERNER & PFLEIDERER COMPANY, 

By(?) -, 

General Manager. 

The Alien Property Custodian, acting under the authority vested 
in him by the President, including all power and authority to 
require lists and reports, has issued an order requiring such'similar 
list of all stock or shares owned on February 3, 1917, by any such 
person defined as an enemy or ally of enemy or in which any such 
person had any interest; and also a list of all cases in which said 
corporation, association, company, or trustee has reasonable cause 
to believe that the stock or shares on February 3, 1917, were owned 
or are owned by such enemy or ally of enemy, though standing on 
the books in the name of another. 

144 Alien Property Custodian, 

Washington, D. C.: 

The undersigned, in pursuance of section 7 (a) of the ‘Trading 
with the enemy Act,’ approved October 6, 1917, transmit to the 
Alien Property Custodian the following lists of every officer, di¬ 
rector, or stockholder of the undersigned known to be, or whom the 
representative of the undersigned has reasonable cause to believe 
to be an enemy or ally of enemy resident within the territory, or a 
subject or citizen residing outside of the United States, of any 
nation with which the United States is at war, or resident within 
the territory, or a subject or citizen residing outside of the United 
States, of any ally of any nation with which the United States is 
at war, together with the amount of stock or shares owned at any 
time on or after October fi, 1917 by each such officer, director, or 
stockholder, or in which he had or has any interest ; and a similar 
list of all stock or shares owned on February 3, 1917, by any person 
defined in the act as an enemy or ally of enemy, or in which any 
such person had any interest ; and also a list of all cases in which 
the undersigned has reasonable cause to believe that the stock or 
shares on February 3, 1917, were owned or are owned by such 
enemy or ally of enemy, though standing on the books in the name 
of another, to wit: 

A. 

(1) Name of corporation, unincoporated association, company, 
trustee, or trustees making report: Werner and Pfleiderer. 

145 Co. 

(2) Address of principal place of business: Niagara, Hess 
& Williams, Saginaw, County of Saginaw, Michigan. 
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(3) State whether corporation, unincorporated association, com¬ 
pany, trustee or trustees: Corporation. 

(4) If corporation, state where incorporated; if unincorporated 
association, company, trustee or trustees, state how created, or how 
organized: Lansing, Michigan, August 7, 1912. 

146 Schedule 1. 


Emmy or Ally of Enemy Officers and Directors on or After October 6, 1917. 


Nation- 


10486 

10187 

10485 

10484 


Name. 

Richard Werner. 
Otto Werner.... 
Gottlob Scholl... 
Emil Staehle.... 


Official position. Last known address. 

President.Cannstatt, Germany.. 

First Vice-Pres.Cannstatt, Germany.. 

Second Vice-Pres_Cannstatt, Germany.. 

Secretary, Treasurer. Saginaw, Mich. 


ality. 

German. 

German. 

German. 

German. 
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Richard Werner. Cannstatt. German. 1,775 100 1-10 Com. No div. Germany. 
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Gottlob Scholl. Cannstatt. German. 150 100 21-23 Com. nor Germany. 

Emil Staehle. Saginaw, Mich. German. 50 100 27 Com. declared. Mich. 
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150 The following question must also be answered by the per* 
son making this report. 

Did you on February 3, 1917, or at any time on or after October 
6, 1917, hold, have, or have the custody or control of any property, 
beneficial or otherwise, alone or jointly with others, of, for, or on 
behalf of any person who is an enemy or ally of enemy, or whom 
you may have reasonable cause to believe to ben an enemy or ally 
of enemy, and of which you have not yet made report to the alien 
property custodian, or were you on February 3, 1917, or at any 
time on or after October 6, 1917, in any way indebted to such per¬ 
son and have not yet made report of such debt to the Alien Prop¬ 
erty Custodian? 

a {Yes. 

Answer: < rV ' 

l [ao.J* 


(If the question is answered in the affirmative, additional forms 
will be furnished upon request.) 

(Signature of party making report:) 

[seal.] EMIL STAEHLE, 

Secretary & Treasurer. 


(Corporation or association should sign by officer or duly author¬ 
ized representative, and should affix corporate or official seal.) 

Affidavit of Individual Trustee or Trustees Making Report. 


State of Michigan, 

County of Saginaw, ss: 

We, I, swear (or affirm) that the foregoing report and answers 
therein made are true and correct. 


Subscribed and sworn to before me this — day of-, 191-. 


151 Affidavit of Officer or Representative of Corporation or Asso¬ 
ciation Making Report. 


State of Michigan, 

County of Saginaw, ss: 

I swear (or affirm) that I am the Secretary and Treasurer of the 
(corporation) making the foregoing report, and that the foregoing 
report and answers therein made are true and correct. 

EMIL STAEHLE. 


[♦Words enclosed in brackets erased in copy.] 
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Subscribed and sworn to before me this 22nd day of Dceeml er, 
1917. 

[seal.] MAX W. OTTO, 

Notary Public. 

My commission expires Oct 30th, 1918. 

Report No. 10489, Trust No-. 10484 to 10487. 

1-7-1918. 

Received and entered in Register of Reports and referred to Di¬ 
rector, Bureau of Investigation. 

K. W. GREENE, 

Report Register Clerk, Accounting 

Section, Division of Accounts. 

12/27/17. 

Referred to Director, Bureau of Trusts with action of this Bureau 
attached. 

F. P. GAR VAN, 
Director Bureau of Investigation. 

152 Emil Staehle, General Manager. 

Werner & Pfleiderer Co., Inc., 

Saginaw, New York, Philadelphia, San Francisco, Calif. 

Patentees and Builders of 
Machinery and Applliances 
Used in the 

Chemical, Pharmaceutical, and Allied Industries. 


General Offices and Factory, 
Saginaw, Mich., U. S. A., Dec. 22nd, 1917 

Alien Property Custodian, 

Sixteenth & P Streets N. W., 

Washington, D. C. 

Dear Sir: 

We addressed a letter to the Hon. Mitchell A. Palmer on Dec. 
19th and have received your letter of the 18th, signed by the Direc¬ 
tor-Bureau of Investigation, ‘Rowell’, together with A. P. C. forms 
101, Enclosed we beg to hand you these forms, duly executed to 
the best of our knowledge. 

With regard to the question on page 3, which as you see. we have 
answered in the affirmative, will say that we owe Messrs. Werner & 
Pfleiderer in Cannstatt, $8,942.92. With regard to this we may 

7—4130a 
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mention that we liavc invested $.">.000 in Liberty Bond 4’s and in- 
tend to invest $4,000 more in the same bonds to cover this account. 

We will be glad to hear from you whether this procedure meets 
with your approval. If there is anything else to be done in regard 
to this, please let us hear from you as we are anxious to comply in 
every way with the requirements of the Alien Property Custodian. 

In connection with the writers’ nationality, wish to say that the 
writer took out his first papers in October, 1915, and is anxious to 
receive his second papers. We wrote the Bureau of Naturalization 
a few days ago asking if it is possible to get these papers. 

Should you wish any further information or have any questions 
to ask, we will be pleased to answer them as fully and as promptly 
as possible. 

Hoping to be favored with your early reply, we beg to remain 
Yours very respectfully, 

WERNER & PFLEIDERER CO. 
EMIL STAEHLE, 

Secretary & Treasurer. 

Diet. ES/Ez. 

Ends. 


153 Thereupon the deposition of Samuel E. Rauh, which had 
been duly taken and filed in the cause on behalf of defend¬ 
ants, was read in evidence and is as follows: 

Samuel E. Rauh, being duly sworn, testified: My name is Samuel 
E. Rauh; residence, Indianapolis, Indiana. I am President of the 
Belt Railroad and Stockyards Company. 

Q. Is that the only business interest you have? A. Oh, no. 

Q. Is that the only institution that you are the head of? A. Yes. 

Q. How long have you lived in Indianapolis? A. Since 1874. 

Q. How long have you known Mr. Thorsch? A. Oh, I guess I 

must have known Mr. Thorsch for about fifteen vears. I made his 

i/ 

acquaintance in Indianapolis and knew him about six months after 
he arrived here. 

Q. You don’t know the exact date upon which he arrived? A. 
No. 

Q. What was his business when you knew him? A. He was in 
the printing business—in the Cheltenham Press. 

Q. You knew Mr. Thorsch in 1912. did you? A. Yes. 

Q. When did Mr. Thorsch leave Indianapolis? A. I couldn’t tell 
vou the exact date. 

Q. Approximately? A. He left about 1912, 1 think—somewheres 
around there. 

Q. Did you talk with Mr. Thorsch about his plans to leave Indian¬ 
apolis, and his plans for the future, after leaving Indianapolis, about 
the time he left? A. Our conversation as to his departure was just 
casual. 

Q. You knew him well enough, did you not, that he would talk 
over personal affairs with you? A. No. 

Q. As a matter of fact, he did state to you, in a general way, 
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what his plans were? A. He told me he was going to 
Europe. 

154 Q. Did he tell you how long he was going to stay in 
Europe? A. No, he did not, I asked him how long he was 

going to stay, and he said he didn’t know. He said if he liked it 
he would stay longer, and if he didn’t like it, he would come back 
sooner or words to that effect. 

Q. As a matter of fact, you know, did you not, that he has not 
returned to remain in the United States permanently, don’t you? 
A. Well, I haven’t seen anything of him, or heard of him being 
in Indianapolis since he left—that is, to remain permanently. 

Q. Do you know what disposition he made of his business affairs 
when he left Indianapolis? A. All I know is that he sold his 
interest, I believe, to Mr. Charles Bookwalter. 

Q. Did you have any business transaction with Mr. Thorsch about 
that time? A. No. 

Q. At any time, since 1912, has Mr. Thorsch approached you 
on the subject of investing money in business undertakings in the 
United States, or Europe? A. On his last visit which was about, 
I think, pretty near a year ago, he came out to my office, and tried 
to interest me in buying some stock in a bank that he was going 
to take over, or increase its capital—I didn’t pay much attention 
to just what he was going to do. He told me that he was going to 
New York, and open up a branch bank, and wanted me to become 
interested in it, which I refused to do. 

Q. Did he tell you of what main institution this branch bank 
was to be a branch? A. No. 

Q. He just simply said that it was a branch bank? A. Yes. sir, 
he said he was going to have a branch bank in New York, and I 
gathered from his statement that he would probably manage the 
New York branch. 

Q. Then, from anything that he said, you didn’t understand what 
this was to be a branch of—he just said a branch bank? A. As I 
understood, it was going to either increase the capital in some hank 
that he w T as interested in, in Indiana, or it was a new bank. I didn’t 
pay much attention to it. because I didn’t have any intention of 
investing in anything of that kind. 

Q. When Mr. Thorsch visited the United States in 1919, did he 
tell you anything about his family? A. Yes. 

Q. What did he say to you about his son? A. I asked him about 
how his son was and he said his son was married. 

155 Q. Where did he say his son was living at that time? 
A. I guess he was living in Indiana. I didn’t make any 

particular inquiry as to his whereabouts. 

Q. What was the original impression you got when Mr. Thorsck 
left the United States, in 1912, as to the probabilitv of his re¬ 
turning to the United States—that is, what you gathered from what 
he said, and from what you knew generally of the man? A. L 
gathered that he always had a soft spot for America, and my im¬ 
pression was that he was, at some future time, coming back here. 
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Q. But you didn’t have any definite idea that he would ever 
return? A. 1 had no assurance, no. 

Q. You have stated that you thought Mr. Thorsch had a warm 
feeling in his heart for America—but what was known in 1912, 
as to the probability of his returning to the United States? A. Oh, 
from what I could gather, my opinion would be that he intended to 
come back to America. 

Q. You made affidavit, on the 27th of May, 1921, to this effect— 
1 am reading the exact words from the affidavit: “Several months 
prior to his going to Vienna”—referring to Mr. Thorsch—“I had 
a conversation with him, in which conversation Mr. Thorsch stated 
to me that if he liked it in Vienna, he would stay there, and if he 
did not, he would return to the United States.” You confirm and 
reiterate that statement here, do vou not? A. I certainly do. 

Q. Do you know whether or not Mr. Thorsch had relatives in 
Vienna, in business? A. I understood he had. 

Q. When Mr. Thorsch approached you in 1919, for the purpose 
of interesting you in this branch bank that he was to establish in 
New York, did he say anything at all to you, about his business con¬ 
nections in Vienna? A. No. 

Cross-examination: 

My Mr. Rappaport: 

Q. Referring back to Mr. Thorseh s departure, in 1912—your 
relationship with him was of a social character? A. Yes, sir. 

Q. You entertained him in your home, and he entertained you in 
his home? A. Yes, sir. 

15b Q. I will ask you to state whether, at any time prior to his 
departure, he uttered a single word, or expressions of any sort 
in which he intimated any intent to leave the United States per¬ 
manently? A. No, he did not. 

*-■ 7 

Q. W as there anything that he ever said to you, prior to June, 
or Julv. 1912, from which vou, in vour own mind, concluded that 
lie was leaving with the intention not to return? A. No. 

Q. You knew that he had gone over there every year or two 
sometimes skipping a year? A. Yes. 

Q. While he was in Indianapolis? A. Yes—he went over often, 
I know. 

Q. And on these visits he stayed from two, to three or four months 
at a time, and came back? A. Yes. 

Q. Do you remember, prior to his departure in 1912, his having 
said to you that if he liked Vienna and liked the schools there, 
that he might give his son some training in European schools? A. 
f believe that he did—I believe that his son was then going to 
some school in Philadelphia and he said that after Emil got through 
there he was going to have him get some European schooling to 
finish—take some post graduate course, but I can’t just tell it in 
the words that he said, but I inferred from his conversation, that 
that was what he intended to do. 
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Q. You do remember a conversation, then, that occurred at the 
time when his son was in the University of Pennsylvania? A. Yes, 
sir. 

Q. Now, without wanting to bore you, don’t you recall that that 
conversation was in 1915? A. It might have been, but I don’t 
just remember. 

Q. Didn’t Mr. Thorsch tell you, in 1919, that he would like to 
locate in the United States again, in a business way? A. Well, I 
inferred that from his conversation. 

Q. You knew, of course, that he had been in the United States 
Consular Service? A. Yes. 

Q. You are a director and a member of the Athenae-m, one of the 
local clubs of Indianapolis, are you not? A. Yes, sir. 

157 Q. Was Mr. Thorsch a member of that club in 1912? A. 
Yes, sir. 

Q. Do you know whether or not he has maintained his member¬ 
ship in that club ever since? A. I think he has. 

Q. He is a member of that club now? A. Yes, sir. 

Q. And has been uninterruptedly for a great many years? A. 
Yes, sir. 

Q. Are you a member of the Board of Trade of Indianapolis? A. 
I am. 

Q. Do you know whether or not Mr. Thorsch has been a member 
of the Board of Trade during all the time from 1912 to the present 
time? A. He has. 

Redirect examination: 

Bv Mr. Stanlcv: 

t * 

Q. In answer to one of Mr. Rappaport’s questions, you stated 
that you got the impression from what he said when he was here 
in 1919, that he would like to come back and make the United 
States his home? A. Yes, sir. 

Q. Do you remember what he said that gave you that impres¬ 
sion. A. Well, he gave me that impression by saying that if he 
completed his financial scheme, that he was then working on, that 
his intention was to start a branch bank in New York, and I be¬ 
lieve he said “I intend to make that my business.” 

Q. Make the branch bank his business? A. Yes, sir. 

Q. You are not sure that he said that? A. No. I am not posi¬ 
tive of that, but I gathered that from his conversation. 

158 Thereupon the deposition of Charles A. Bookwalter, which 
had been duly taken and filed in the cause on behalf of do* 

fendants, was read in evidence and is as follows: 

Charles A. Bookwalter, being duly sworn, testified: 

My name is Charles A. Bookwalter; residence, Indianapolis, In¬ 
diana. I am President of the Bookwalter-Ball Printing Company. 

Q. Have you ever held a political office in the city of Indiana¬ 
polis? A. Yes, sir. 
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Q.. What was it? A. Mayor of the city. 

Q. When was that? A. From October, 1901 to October, 1903, 
and from January, 1906 to December 31, 1909. 

Q. That is the only political position you have ever held in the 
city, or state? A. It is. 

Q. Do you know Hugo Thorsch, the plaintiff in this case? A. 
I do. 

Q. How long have you known him? A. Since 1903. 

Q. Your acquaintance with him continued up to 1912, or there¬ 
abouts? A. Yes, and up to the present day. 

Q. You were acquainted with Mr. Thorsch in a business way—that 
is, you had business transactions with him? A. Yes. In 1910, 
about the middle of the year, Mr. Thorsch and myself, through a 
mutual friend, were brought into touch on a proposition of asso¬ 
ciating ourselves together in business, and as a result of that, on 
January 1, 1911, I became associated with him, as a stockholder, 
in the Cheltenham Press, and I took the position of Secretary and 
Treasurer of the Company organized at that time. And after Mr. 
Thorsch had left it was changed to the Bookwalter-Ball Printing 
Company. 

159 Q. Did the Bookwalter-Ball Printing Company purchase 
the stock of this other company about 1912? A. We pur¬ 
chased the stock of Mr. Thorsch—I mean, that I, personally, pur¬ 
chased it. In 1912, early, Mr. Thorsch expressed a desire to sell out, 
and I had an option prepared, giving me the right to purchase the 
stock, his holdings in the company, and acting on that option I in¬ 
duced other associations, friends of mine, to join with me in mak¬ 
ing the purchase, which we did. 

Q. To sum this all up, your business connections with Mr. Thorsch 
were quite intimate? A. Yes sir. I was associated with him daily 
for over fifteen or sixteen months, I think it was. 

Q,. And during this association with Mr. Thorsch, did Mr. Thorsch 
ever discuss with you his plans for the future? A. He never dis¬ 
cussed it in anv way, until the time came for the sale. 

Q. And he did do it then? A. Yes, he said he wished to retire 
from the printing business, that it was a nerve-racking business and 
he had a fill of it-he was full up on it, and he wanted to quit. 

Q. When he sold this stock to you, or at any time about that time, 
did he ever say anything to you about where he was going to live? 
A. Yes. 

Q. What did he say? A. He said he was going back to Austria. 

Q. How long did he state he expected to stay in Austria? A. 
He didn’t discuss that, I presumed that he was goine back, as many 
Americans do go back, to live in the land of their birth, after they 
had acquired a competency in this country. 

Q. Did he ever say to you that he expected to make Vienna his 
permanent future home? A. Yes. 

Q. Had you and Mr. Thorsch a general mutual acquaintanceship 
with other business men in the printing business? A. Yes, his 
friends were my friends. 
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Q. And do you remember these mutual friends and you having 
any conversations, either socially, or business, discussing the subject 
as to Thorsch’s going away, or mention it?. 

160 Mr. Rappaport: We object to that as purely hearsay. 

A. Oh, it was generally discussed, because Mr. Thorsch was a 
factor in the printing business in the city of Indianapolis. He was 
the most energetic, go-fetcher—to use an expression—there was in 
the business. He got business when others couldn’t get it, and they 
all of them were not averse to seeing a man of that type drop out 
of the competitive field. 

Q. And what was the general opinion amongst these people as 
to the probability of Thorsch returning to the United States? 

Mr. Rappaport: Now, that is objected to as calling, first, for a 
conclusion of the witness as to somebody else’s state of mind, and 
secondly, it is calling for the mere opinion of some one else, and 
thirdly, because it is hearsay. 

A. Well, there was a divergence of opinions. Some said “Well, 
he has gone, ane waked up the fact that the printing business was 
not a bed of roses, and I guess he is glad to get out, and we will 
not see him back again. And others were equally positive that 
Thorsch would be back here inside a year, or so, because he would 
find that it wasn’t such an attractive place to live, and you would 
have him again as a competitor in the business—cheerful friends, 
who came around to hang out a red light for me—and his presence' 
in the printing business would have been a cluster of red lights. 

Q. In a general way, what did Thorsch’s statements and actions 
indicate, or show as to the probability of his coming back to the 
United States? 

Mr. Rappaport: We object to that, as calling for a conclusion 
and a statement and an opinion. 

The Witness: Well, I didn’t think there was any probability of 
his coming back. He told me he wasn’t going to return and go 
into business in Indianapolis, especially in our line, and in fact, 
we have had several conversations in regard to that. At that time 
he told me that he had been offered the presidency and management 
of a large business enterprise in Indianapolis, but that he was going 
away and rest. 

Q. And to make Vienna his permanent future home? A. 1 so 
understood, he having declined this business opportunity locally. 

Q. After Mr. Thorsch’s departure, in 1912, do you know whether 
he returned shortly afterwards, within a year or two? A. He has 
been back, I think, three times—in fact I understand he was back 
four times in the United States since he left us. 

Q. During any of those visits in the United States, did Mr. 
Thorsch call upon you and talk to you? A. Every time he came 
to town, our relations being cordial. 

Q. Have you any definite recollection as to the first visit he made 
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to the United States—about the time it was? A. I couldn’t 
161 fix it definitely, but it appears to me that some time in the 
latter part of 1914, or 1915 he came back. 

Q. Now 7 , at that time, what did he say to you about his intention 
of returning to Vienna? A. He said he was going to be here for 
some little time, and he said “Then I am going back.” He didn’t 
discuss with me his plan, because Mr. Thorsch was a gentleman who 
was well contained within himself, and he had but few confidents, 
and I considered that there w’ere only one or two men in Indianapolis 
that he would discuss it with. 

Q. During any of those visits did he say to you that he had de¬ 
cided to make Vienna his permanent home? A. Not after the first 
conversation that we had, w 7 hen he w T ent away in 1912. On subse¬ 
quent visits he did not discuss his plans, except once w T hen he was 
here, and I believe that was in 1915—possibly it might have been in 
1916—when he intimated to me that he was going to return to the 
United States and go into business, and then he laughed and he said 
“But not in the printing business.” 

Q. What was your understanding as to his business here in the 
United States, on his return in 1920? You knew he returned in 
1920. did you not? A. Yes, he returned in 1920, and I met him. 
He did not discuss what he w*as here for, except indirectly. We 
talked about a thing that was then uppermost in the minds of a good 
many people with money to invest, about purchasing marks and 
kronens. In fact, I was so taken with it, that I nibbled at the hook 
quite a great deal, myself, but fortunately, did not bite. He didn’t 
ask me, however, to buy any, but just discussed the general proposi¬ 
tion. 

Q. During his visit in 1920 did Mr. Thorsch ever state to you or 
give you to understand that he was interested in getting together 
capital in Indianapolis, in order that he might invest it when he 
went back to Vienna? A. No, only w r e discussed that idea, and I 
broached the subject as to whether or not kronens wouldn’t be good 
to buy, and he said marks would be better, and in that general dis¬ 
cussion I was given the impression that if I wished to do anything 
of that kind, that he would look after it for me. Mr. Thorsch was 
the type of a man w T ho w r as always willing to do something for some 
other fellow r . 

Cross-examination. 

By Mr. Rappaport: 

Q. You are a member of the Columbia Club, are you not? A. I 
am. 

Q. You have been as far back as 1912, and longer? A. I have 
been for tw r enty-five years. 

Q. Do you know whether Mr. Thorsch was a member of the Colum¬ 
bia Club in 1912? A. He w r as. 

Q. And do you know w T hether he is a member of the Colum¬ 
bia Club now 7 ? A. He is. 
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Q. And has been all the time since that day, from 1912, to the 
present time? A. Yes sir. 

Q. The Columbia Club is a local club in Indianapolis? A. It is 
the leading Republican organization of the city. 

Q. You made the statment that in 1921, when you purchased Mr. 
Thorsch’- interest, he said to you that he intended to go to Vienna 
to live? A. Yes sir. 

Mr. Stanley: That is not exactly what he testified to. He said he 
intended to go there and make it his permanent future home? 

The AVitness: Yes sir, that is what he said. 

Q. Well, I would like to frame my question the way I want it. I 
am not attempting to quote from the record. Let me reframe the 
question. In 1912 at the time of your purchase of the Thorsch 
interests in the Cheltenham-Aetna Press, you had some conversation 
with Mr. Thorsch, concerning his future plans? A. I did. 

Q. That conversation you had with him, was in connection with 
your intended purchase of his interest? A. It was. 

Q. You, at that time, did not want to buy his interest in the print¬ 
ing business if you had the thought that he might come back and 
go into business in the same line of business, against you as a com¬ 
petitor? A. It certainly was most important to me to know that 
Mr. Thorsch had gone out of the printing business permanently, 
and I bore in from time to time, on that question, as can be recalled, 
we had no written agreement in that respect, and I relied upon Mr. 
Thorsch’- representations, and knowing him I thought, why Mr. 
Thorsch was willing to leave a prosperous business, I made up my 
mind that he would not cut loose unless his reasons were as he gave 
them to me, were truthful, and I accepted them as truthful, and pur¬ 
chased his interest in the business. 

Q. Now, this conversation, however, was in connection with the 
thought that you had in mind that you were not facing the possibility 
of his returning here as a competitor in your business? A. 
163 Certainly so, and that is the reason that we reached, at dif¬ 
ferent times, the understanding that “1 am going away and 
I am not coming back,” and above all, “I am not coming back and 
go into the printing business.” 

Q. Well, that is the point. Now, the thing that you were inter¬ 
ested in primarily, at that time, and when you had this conversation, 
was the fact that he was not coming back into the printing business? 
A. Certainly so. 

Q. Now, you had no discussion with him. did you, concerning his 
plans as to the way he might pass his spare time, outside of business 
interests? A. No. 

Q. You were not interested in that? A. Well, he was not the type 
of a man that would encourage you to do that. 

Q. He had a young son at that time, didn’t he? A. He did. 

Q,. And you knew the boy? A. Very well. 

Q. And you knew he was quite a student? A. Very much so. 

Q. I will ask you to state whether Mr. Thorsch didn’t tell you at 
about the same time that vou had this conversation, that he intended 
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to give him a European education? A. Yes sir. He wanted to 
leave him in the United States until he had finished some certain 
special work that the boy had taken up, and then he was going to 
take him to Europe and give him the very best that could be ob¬ 
tained in foreign universities. 

Q. At anv of these times that vou conversed with Mr. Thorsch 
about his plans. I will a-k you to state whether it was not his desire 
to have his boy become a practicing attorney in the United States? 

Mr. Stanley: I object to that question on the grounds that the 
residence of the boy, or his intentions to remain in the United States, 
is not relevant to the issues here involved. 

A. Yes, he put his boy in the personal charge of a friend of his 
in Philadelphia, who was a lawyer, and the boy remained there for 
some time. I have forgotten the name of that attorney. I could 
remember it if it was recalled to me. He was a very high typed man. 

I have met him frequently, with Mr. Thorsch. 

164 Q. Was it William J. Conlin? A. Yes, Conlin—that is 
right. 

Q. Now, in 1915, when you discussed his plans for the future, he 
told you that he wanted to go into business in the United States, 
but he assured you that he would not go into the printing business? 
A. That is right. I said “What have you got on, Hugo? What do 
you intend to do?” He laughed, and he said “Well, don’t be wor¬ 
ried. 1 am not thinking about the printing business. I have some¬ 
thing in view, and I may locate, but I have had all I want of the 
printing business.” I understood he was thinking of some invest¬ 
ment, locally. 

Q. Now, Mr. Bookwalter. to refresh your recollections concern¬ 
ing your conversations with Mr. Thorsch, in 1912, which led to the 
consummation of your purchase of his stock, I will ask you to state 
whether he didn't say this to you, or in effect this: “I am through 
with the printing business”? A. lie said he was done forever. 

Q. “I will not come back to Indianapolis to go into the printing 
business”? A. That was the clear and explicit understanding. 

Q. “I am going to Vienna, and if I like it, I will stay there for 
an indefinite time, and if I don’t like it, I won’t stay”? A. I don’t 
recall that, because at that time Thorsch was laboring under con¬ 
siderable mental stress. He was hurt—justly so—and he didn’t go 
into details as to what he intended to do. He said “I am going 
awav.” 

i> 

Q. As long as you have made reference to the mental stress under 
which he was laboring, and you say he was hurt, and justly so—you 
might tell us what that was. if it formed a part of your conversation. 
A. The burden of it was that I tried to impress upon him that ho 
was unduly worried. It was in reference to a very uncalled for and 
slanderous story that was circulated in Indianapolis by a certain 
newspaper, not really to get Mr. Thorsch, but to get me, but Mr. 
Thorsch, being more sensitive, and not having been subjected to 
public criticism, as much, broke down, and thought his boy had 
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been disgraced, and he had been disgraced, and his wife was dis¬ 
graced—in fact he cried to me about it. 

Q. To be more explicit, the McNamara case was on at that time, 
was it not? A. It was. 

Q. And the intimation was made that Mr. Thorsch had some con¬ 
nection or some knowledge of the crimes charged against McNamara 
and others? A. It was, the story further going that outside 
165 of the natural, normal trend of the story, that there was 
something sinister about the fact that I, having been Mayor 
of Indianapolis at the time, and Mr. Thorsch having been actively 
connected with other labor organizations, that the two might dove¬ 
tail together as a circumstance that might be worthy of investigation. 

Q. You, at that time, were not on very friendly terms with this 
newspaper that you speak of? A. I was not then, now, and never 
in the future. 

Q. And you say Mr. Thorsch was of a very sensitive nature? A. 
Yes sir. 

Q. And took this matter to heart, and that he really was prompted 
by this story to turn his back on Indianapolis, at least temporarily— 
at least he wanted to get away from the environment in which this 
story originated, and was circulated? A. Yes. He said “My boy has 
been ruined and my wife’s heart broken. I cannot stand this. It is 
so unfair and uncalled for.” 

Q. And it was during that period that lie was in a state of great 
excitement? A. He was in a panic. 

Q. When Mr. Thorsch was back here in 1915, he told you, did 
he not, that he had been appointed Vice-consul of the United States. 
A. He intimated that he was about to be. I hardly recall whether 
he actually had been appointed, or not. We discussed that matter, 
and I knew when he told me that when the war broke out that he 
had volunteered to work in the office of Mr. Penfield, who was then 
ambassador, and that—as I remember—through the influence of 
friends he had in Washington, he was to be vice-consul, or had been 
appointed vice consul—I don’t remember which. 

Q. Do you recall anything that Mr. Thorsch stated to you, at any 
time, either in 1912 or any other time, to the effect that he had, or 
intended to forego his American citizenship? A. He never- 

Mr. Stanley: I object to that question on the ground that whether 
or not Mr. Thorsch would lose his American citizenship, is, under 
the circumstances, a question of his actions, and not a question of 
his statements; and that the question, furthermore, is beyond the 
scope of the direct examination. 

A. He never intimated that he intended to expatriate himself. 

Q. And he made no statement to that effect? A. He made no 
statement to the effect, at all. 
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166 Redirect examination. 

By Mr. Stanley: 

Q. You said that Mr. Thorsch was a member of the Columbia 
Club? A. Yes sir. 

Q. Is there any requirement of residence for membership in that 
club? A. There are two classes of memberships—three classes of 
memberships—resident, non-resident, and junior, and those who live 
outside of the city of Indianapolis, are charged less than those living 
inside of the city of Indianapolis. Mr. Thorsch was a resident mem¬ 
ber, and is a resident member now. 

Q. Was Mr. Thorsch excepted from the general rules as to non¬ 
resident membership? A. Really, I don’t know. 

Q. You stated that those who lived outside of the state, or at least, 
I inferred from what vou said, that when a man lived outside of the 
state he became or was taken in as a non-resident member? A. Not 
automatically. A man joining makes an affirmative declaration as 
to whether he wishes a resident membership, or a non-resident mem¬ 
bership. Mr. Thorsch was a resident member, and remained a resi¬ 
dent member. 

Q. He became a member before his departure for Europe, did lie 
not, in 1912? A. Yes, sir. 

Q. Are there dues connected with the membership in this club? 
A. Yes, sir. 

Q. And, as a matter of fact, since his departure in 1912, there has 
been no question made of it—he has just remained a member right 
along, and has forwarded his dues, probably? A. So the bookkeeper 
informed me. 

Q. In other words, no attention has been given to his membership 
since his departure—he entered when he was a resident of Indianap¬ 
olis, and just continued as a member—is that so? A. He continued 
his membership after he left. 

167 Q. Under the rules of the Columbia Club, if any question 
were made of Thorsch\s membership, by any person who had 

a right, either a member, or a committee, or whoever in whom that 
right would be vested, would it not be probable that Thorsch would 
be put on the non-resident list? A. No, I don’t so understand it. 
The qualifications for mcmbeiship are that he shall be a citizen of 
the United States, and affiliated with the Republican Party, and that 
is about the only question that is ever asked. 

Q. Then, the differenee between a resident membership and a non¬ 
resident is pretty loose, isn’t it? A. Oh, yes, exeept that a resident 
of Indianapolis cannot become a non-resident member and take ad¬ 
vantage of the decreased dues. 

Q. But as far as the non-resident members are concerned, they 
would probably not make any objection, if a non-resident wanted to 
be a resident member and pay the increased dues? A. No, I don’t 
think so. 

Q. And if you would be violating no confidence, will you state 
what the dues of that club are? A. I believe they are sixty dollars 
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a year. I pay mine, but the bookkeeper does it, and I don’t remem¬ 
ber just what they are. 

Q. Mr. Rappaport, in questioning you, you referred to some sus¬ 
picions, or slanders that had been uttered against Mr. Thorsch in 
1912, in connection with the McNamara ease. Do you know whether 
or not Mr. Thorsch’s conduct with respect to that ease, was investi¬ 
gated by the government? A. I understand it was. 

Q. Do you know to what extent he was associated with the persons 
under indictment for the crime, for which a number of persons were 
tried at that time, among them McNamara? A. In no way, directly 
or indirectly, did he have any personal association with the Mc¬ 
Namaras. In fact, he had no personal association and had no busi¬ 
ness relations with them. 

Q. McNamara, as I understand it, was connected with the labor 
unions here, was he not? A. He was secretary and treasurer of the 
Bridge and Structural Iron Workers’ Union. 

Q. And Mr. Thorsch was connected, in a business way, with that 
union, was he not? A. None whatever. Their printing was 
168 done by another printing concern in Indianapolis, and I 
have been thoroughly familiar with the books of our concern, 
and never does their name appear on our hooks, in any way whatever. 

Q. Did Thorsch make any statements, about the time that he made 
this other statement to you, that he was going to remain permanently 
in Vienna, that he was hurt by the treatment that he had received 
in the United States, and the injustice that had been done him, and 
that he was not only hurt, but perhaps disgusted with the way he 
had been treated, and that he wanted to go back where he would 
be amongst his own people? 

Mr. Rappaport: I object to that question as being leading. 

A. He never said anything about being disgusted and wanting to 
go away, for the reason that he was not in a frame of mind where 
disgust entered into it at all. He was hurt. He cried. And he said 
that they had disgraced his hoy, and had disgraced his wife. I 
argued it wit- him—I said, “Toughen up your hide a little bit, old 
man; you will get used to this if you go through two or three political 
campaigns.” But he couldn’t stand for it. 

Q. \Ve will not call it disgust, then, but in this frame of mind of 
anger and hurt feelings, did he intimate that he was going back to 
Austria, where he could shake the whole business, and be there and 
not have to face what he considered an irreparable injury in this 
country? A. No, he never discussed that, except that “I can’t just 
stand this thing, and I am going away.” 

Q. And from what he said did you infer that he was going to 
Austria, where he would be the furthest away from this slander. 

Mr. Rappaport: I object to that as asking a mere expression of 
opinion from this witness and not a statement of fact. 

A. He said “I am going back to Vienna to live.” 

Q. He said that to you? A. At that time, yes. 
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Q. What connection did this slander, or ill repute, whether justly, 
or unjustly, that Mr. Thorsch had come under in the United States, 
have with his leaving Indianapolis and getting out of business here? 

Mr. Rappaport: I object to that as calling for a conclusion, purely. 

A. That would be a difficult matter for me to say. It was the 
culmination of events—first—possibly you have never been in the 
printing business—if so, I don’t want to wish you any injury, and 
get you in, because it will tear the nerves of any man to tatters, and 
possibly more so than any other business, because of its infinite 
detail. 

160 Mr. Thorsch had been the storm center of that business; 

he had had all the responsibility of it upon himself, and he 
just reached the conclusion, as I looked upon it, that the game 
wasn’t worth the candle, and as a culminating blow came this al¬ 
leged—or this attempt to involve him in some way, in a thing with 
which he was not in any way connected. And, altogether, it just 
broke his moral le. 

Q. It would be perfectly possible, would it not, Mr. Bookwalter, 
for Thorsch to have been connected, in some way, with this, and you 
not know about it? A. Oh, no. Our relationship with the labor 
union—and they were at that time, and are now, with the head¬ 
quarters of nine or ten of them in Indianapolis, such that I knew 
all of the ramifications, and I know what Mr, Thorsch thought of 
those men. I knew his innermost thoughts and opinions in re¬ 
gard to them, and his anxiety to see them punished. 

We did business with the Bricklayers, the Carpenters, the 
Teamsters, the Barbers and the Miners, and no others; and they 
were clannish, and they were with us and we were with them, but 
we never interfered in any way with the Typographical Union, or 
Bridge Men, or Book Binders, or other organizations who had head¬ 
quarters here, but were doing business with our associates in the 
printing business, or our competitors in the business. 

Q. Is it your opinion that probably the radical ideas which 
Thorsch had. or rash statements that he may have made, may have 
had something to do with the suspicion that was cast upon him? 
A. I don’t see how, when he was the most conservative man I ever 
was associated with. He was a property owner; he had monev; he 
had estates: he had every reason to be solid and substantial and con¬ 
servative; and he appreciated the value of money, too, and he was 
not fretting with any socialistic ideas, or any fly-by-night thoughts 
politically. He was a bed-rock Republican. 

Recross-examination. 

By Mr. Rappaport: 

Q. Your negotiations for the purchase of Mr. Thorsch’ interests 
in the Cheltenham-ACtna Press started some time before this intima¬ 
tion was voiced that Mr. Thorsch was in some way connected with 
the McNamara case? A. Yes, but he would not put an option in 
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writing until after this story came out. lie then gave me an option 
in writing. 

170 Q. You did have some talk with him after that? A. We 
discussed it for several months. I came back from Panama 

in March, and at that time he suggested it to me. I thought it was 
a dream. I never imagined that he was considering it. and at dif¬ 
ferent times he would take the matter up when I was in his office, 
and so, when he came to me with the insistence that he would sell, 
I said “Put it in writing,” and I believe I had you draw the option. 

Q.. The question was asked you whether it is not possible that 
Mr. Thorsch* expression of radical opinion might have formed the 
basis of the intimation that he had something to do with the Mc¬ 
Namara case—did you ever hear him express a radical opinion? 
A. Never in my life. He was the opposite. 

Q. He expressed the opposite views? A. Oh, yes. 

171 Thereupon the deposition of Theodore Stempfel, which 
had been duly taken and filed in the cause on behalf of 

defendants, was read in evidence and is as follows: 

Theodore Stempfel, being duly sworn, testified: 

My name is Theodore Stempfel; residence, Indianapolis, Indiana, 
I am Vice-President of the Fletcher American National Bank. 

Q. Do you know Hugo Thorsch? A. I do. 

Q. How long have you known him? A. From the first day 
he came to Indianapolis—I judge that was about eighteen or nine¬ 
teen years ago. 

Q. What was the nature of your acquaintance with him? A. I 
was, at that time, assistant cashier of the American National Bank, 
which was a newly organized bank and we were very alert in getting 
new business to our bank, and Mr. Thorsch was known to us as a 
printer, of Philadelphia, who was coming to Indianapolis in order 
to establish a printing business here. 

Q. And you had intimate business acquaintance with him? 
A. Yes sir. We invited him to come to the bank, and I became 
acquainted w r ith him, then, from that time on I introduced him to 
my friends, and he soon became one of our circle. 

Q. And he did transact business with your bank? A. Yes, ex¬ 
clusively. 

Q. What knowledge have you as to the transactions which led 
up to the sale, by Mr. Thorsch, of his business interests in Indian¬ 
apolis? A. Well, I don’t know what his motives was in selling his 
business. Mr. Thorsch was more or less of an impulsive nature, 
and he had accumulated quite a large amount of money that he had 
made in his business, and decided to take a rest. He was more or 
less, as I understand at that time, dissatisfied with the continuous 
demands of the labor unions, or the typographical union, and as 
he had only one son, he, as I understand, decided to quit the business 
and go travelling for a while. 

Q.. When he sold out his business interests in Indianapolis, did 
he deposit the proceeds of that sale with your bank? A. lie de- 
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posited—well, I couldn’t say that lie deposited the proceeds—he 
deposited part of the proceeds in our bank, but he had, at that time, 
New York bank connections as T understand. 

Q. Do you remember about what the amount of his deposits ag¬ 
gregated in 1921—roughly speaking? 

172 Mr. Stanley: The original sheet from their ledger is in 
Washington, in the possession of the Alien Property Cus¬ 
todian. 

A. I should judge two hundred thousand dollars. 

Q. On May 27, 1021, you made an affidavit before Charles Rosen- 
berger. a notary public, in which affidavit you made this statement: 
“Mr. Thorsch. at the time he left*’—referring to the time he left 
for Europe, in 1012—“told me that he expected to remain in Vienna 
indefinitely." Do you reiterate and confirm that statement now? 
A. My answer—that implies that he had absolutely no definite plans, 
as to what he was going to do, but he was just getting away from 
business and going out to Vienna for an indefinite time. 

Q. Did he say anything to you at that time, about returning to 
the United States? A. lie could not. because he didn’t know just 
when he would return. He had no plans, at all, as T knew, about 
what he was going to do. lie had deposited part of his money in 
Vienna banks. That was in 1012—in 1913—and as far as I know, 
he had no definite plan when he would return, and he would have no 
definite plan about what he was going to do in Vienna. 

Q, Did he close out his account in your bank about the time he 
left—that is, either at the time, or just shortly prior to, or subse¬ 
quent to the time of his leaving, through an agent, or attorney? A. 
I don’t know. He closed his account in our bank, naturally, but I 
don’t know whether he had left some money in New York. I sold 
him—I looked it up this morning—on the 12th of April, 1912, 
travelers’ checks to the amount of a thousand dollars, under his per¬ 
sonal guarantee, for which he would settle later on, which are still in 
his possession. 

Q. He has no account in your bank, now? A. Not at this time. 

Q. Do you know how long it has been since he had an account 
with you—approximately how long has it been since Thorsch had 
money in your bank? A. Oh, from 1902, or 1903, until 1912. 

Q. He has not had anything in there since? A. No sir. he hasn’t 
had any money in there since, but I have had some dealings with 
him since. 

Q. Do you know whether or not he used the funds that he had in 
the United States to make investments in Europe? A. I 

173 know it to be a fact that Mr. Thorsch deposited in two differ¬ 
ent banks in Vienna, a large sum of money, at that time, sav 

five hundred thousand kronen. He had an arrangement with those 
banks to pay him a certain amount of interest and that money was 
lying there, and when the war broke out of course—after war was 
declared he was tied up for funds completely, in Vienna. He had 
his money there. 
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Q. In American money about what would the sum that he had in 
Vienna amount to? A. I should judge about one hundred and fifty 
thousand dollars. 

Q. Did Mr. Thorsch ever make any statement to you, after he 
closed out his business interests in Indianapolis, as to where he had 
his money invested? A. No, sir. 

Q. Do you know whether or not he had money invested in the 
United States, after 1912—that is, after his final closing out—I am 
assuming a period over which he closed out his business, but after 
that was over, do you know whether or not he- A. I do not. 

Q. In 1920, when Mr. Thorsch was in Indianapolis, did you see 
him? A. I did. 

Q. What did he say to you at that time as to his business con¬ 
nections and business intentions? A. In 1920, when I met him 
again, after four years—he was here in 1916, before—he told me 
that he had, in 1917 bought some interests in a bank in Vienna, 
that the bank had made an arrangement with a syndicate in France, 
and that they had increased their capital stock to—I don’t know the 
amount, say a hundred millions of kronen,—and that he was trying 
to get an American connection, and he was trying to place stock in 
the Vienna Bank, among his friends in America. It was his plan, 
as he told me at that time, that if he could get a sufficient amount of 
money to make it worth while, for him, he would stay here and con¬ 
duct as a branch bank of the Vienna bank, here in America—per¬ 
haps in New York, perhaps in Indianapolis—he didn’t say. He also 
told me that he was anxious to get back to business again, and 
wanted to know of me whether there was any opportunity of buying 
a business. He would not want to go back to the printing business, 
but he Avas flirting Avith the thought of going into the banking busi¬ 
ness some place. I have volunteered to subscribe a moderate sum of 
money to his bank in Vienna, because I ha\ T e the utmost confidence 
in his ability and his statements, but I don’t know whether it e\’er 
materialized. I have not heard from him since. 

174 Q. You don’t know whether he ever did form his branch 
bank in the United States, do you? A. No, he had several 
conferences with gentlemen in NeAA r York but I don’t knoAv how far 
he succeeded in interesting some New York bankers in his scheme. 

Q. When Mr. Thorsch Avas here in 1915, did you see him? A. I 
met Mr. Thorsch in 1915, at the Bellevue-Stratford, in Philadel¬ 
phia—the day after he landed in NeAv York. I happened to be in 
New York, and telegraphed him on the steamer, that I Avould meet 
him in Philadelphia. He Avas at that time with his Avife, and his 
wife, Mr. Thorsch, and I made the trip from Philadelphia to Indian¬ 
apolis, together. 

Q. During that trip, in any of your conversations with Mr. and 
Mrs. Thorsch, Avas there anything said about the plans that they had 
for remaining in Europe? A. No. Oh, yes, there Avas something 
said. They Avere absolutely at sea, Avhat to do, because Mr. Thorsch’ 
money Avas tied up in tAA T o Vienna banks, and of course he AA'anted to 
stay near his money at that time, and he came here to attend to some 
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affairs of a private nature—1 don't know what they were. He volun¬ 
teered at the time the war broke out in 1014, to help the American 
consul in Vienna, and he was very, very efficient, in his services, and 
has helped a great many Americans that were stranded in Austria, 
by advancing money to come back, and he brought over with him a 
lot of checks—travelers’ checks that he had cashed for Americans 
over there. That is the dealings I had with him in 1915. He had no 
definite plans at that time. Of course he was helpless, because his 
monev was where he couldn't draw it out. 

Q. In other words, his trip to the United States was purely a busi¬ 
ness trip, and he had the full intention to return to Vienna at that 
time? A. He had his son in school at Philadelphia at that time— 
his son Emil. 

Q. I mean that his trip to the United States in 1915, was with no 
intention of permanently remaining in the United States? 

Mr. Rappaport: The question is objected to as being leading and 
calling for a conclusion. 

Q. I will supplement that question—insofar as his statements in¬ 
dicated? 

Mr. Rappaport: We renew our objection to the question. 

A. I could not answer that question. I couldn’t answer it yes or no. 

Q. Did Mr. Thorsch say that he was going back to Vienna, at any 
time during your association with him in 1915? A. Cer- 
175 tainlv, he had to go back to Vienna. 

Q. And he did go back? A. And he did go back. 

Q. Do you know whether Mr. Thorsch’ son is in the United States, 
now, or not? A. I do not. 

Q. Do you know whether he ever went to Europe—to Vienna, I 
mean? A. If I remember right he went to Vienna when Mr. 
Thorsch came back here the second time, in 1916. He was then the 
American vice-consul in Vienna, and I believe his son returned with 
him, to Vienna, in 1915, or 1916. 

Q. Do you know how long Mr. Thorsch’s son remained in Vienna 
at that time? A. I do not. 

Q, Do you know whether or not he ever came back to the United 
States after that? A. I do not. 

Q, Do you know whether or not Mr. Thorsch’ son is married? A. 
In 1920, Mr. Thorsch told me that his son was going to be married. 
I don’t know whether he is married, or not. 

Q. Whom did he tell you his son was going to be married to? 
A. I don’t know. 

Q. He didn’t tell you the nationality of the girl? A. No, no. 

Q. Was Thorsch’s son born in the United States? A. I think so. 

Q. Did Mr. Thorsch ever say anything to you as to what he wanted 
his son to do when he became of full age, and received his education? 

A. If I am not mistaken, he told me once that he wanted to make 
a lawver of him. 
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Q. Did he ever state to you the branch of the law which he de¬ 
sired his son to take up? A. No. 

—. Have you and Mr. Thorseh many mutual friends in Indian¬ 
apolis? A. Quite a large number. 

176 Q. Have you ever, in a business, or a friendly way, dis¬ 
cussed Mr. Thorsch’s intention of remaining in Europe, with 

any of these people? A. No. I have not. I don't believe I did. 
None of us ever thought he would stay in Vienna. We just took it 
for granted that he was taking a long, indefinite leave of absence, 
and would finally come back here again. 

Cross-examination. 

By Mr. Rappaport: 

Q. Did Mr. Thorseh ever make any statement to you, at any time, 
to the effect that he intended to leave America permanently? A. He 
never did. 

Q. In 1915, when he was over there, and he told you about his 
funds being tied up in Vienna, through the conditions then exist¬ 
ing—did he say to you, at that time, that he would like to come 
back to the United States, but the reason he could not was because 
of his funds being tied up? A. Yes. He made this statement, that 
if he would not have his money tied up over there, he would like to 
be back in America, because he liked America better than he liked 
Vienna, after all—he was thoroughly American in his habits. 

Q. You saw Mr. Thorseh a great deal, did you not, before 1912? 
A. Yes. 

Q. While he was a resident of Indianapolis? A. Yes. 

Q. And you met him almost daily, I assume, or at least fre¬ 
quently, during the week? A. Very frequently, because he always 
did his banking business in our bank. 

Q. And during any of that time did he, by any act or word of 
his, intimate that he intended to leave the United States perma- 
nentlv? A. No. 

Q. You are a director and a member of the Ateneaeum, a local 
club in Indianapolis, are you not? A. Yes sir, I am treasurer. 

Q. Do you know whether or not Mr. Thorseh was a member of 
that club, in 1912, at the time he left. A. I proposed Mr. Thorseh 
in 1902, and he was a member in 1912, and is today a member. 

Q. He has been a member all that time? A. Yes, he has kept up 
his dues. 

177 Redirect examination. 

By Mr. Stanley: 

Q. Are you familiar with the general rules as to membership in 
the Athenaeum Club? A. Yes. 

Q. Your memory being refreshed by Mr. Rappaport, do you know 
whether there are resident and non-resident memberships in that 
club? A. There arc non-resident memberships. 
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Q. Do you know to which type of membership Mr. Thorsch be¬ 
longs? A. I know that Mr. Thorsch pays the dues as a resident 
member. 

Q. Do you know the general rules as to who shall have a non¬ 
resident membership, and who shall be a resident member? A. 
Well, I suppose it is left to the member. If a man moves away from 
here, and decides to take advantage of the non-resident membership 
dues, he can do so. We have no fixed rules. 

Q. A man once becoming a resident member, by reason of his 
residence within the prescribed area in which resident members 
usually reside, and then moving out of that area, there is no objec¬ 
tion on the part of the club,, or no violation of its rules, if he con¬ 
tinues to remain a resident member, if he is willing to pay the dues 
of a resident member? A. No, there is no objection. 

Q, In so far as the rules of the club are concerned, Mr. Thorsch 
might very well be a permanent and life-long resident of Vienna, 
and still retain his resident membership in the Athenaeum Club, 
could he not? A. I suppose he could. 

Q. You stated, in answer to one of Mr. Rappaport’s questions that 
Mr. Thorsch, on^ one of his trips to the United States, I believe it 
was in- A. 1915. 

Q,. That he said to you that he would like to get back to the 
United States, that he liked the United States better, after all? 
A. Yes. 

Q. Did you mean to imply by putting in that “after all,” that at 
one time Mr. Thorsch liked Austria, or some other country, better 
than the United States? A. I did not. Did I used the expression 
“after all”? 

Q. Well, as a matter of fact, you did. you may not have used it 
intentionally, but vou said that. A. Mr. Thorsch was a man 
178 who enjoyed life, and he was a man who enjoyed to go to a 
concert, and to eat well, and to drink well, and I suppose 
that anybody that is over there will admit that Vienna is far su¬ 
perior to America in that respect, and if I said “after all,” I had 
this mental reservation, that in spite of all the advantages that a 
city like Vienna offers to a man of the type of Mr. Thorsch, he pre¬ 
ferred America, after all. 

Q. Did you mean to imply, he had had a change of mind after 
going back to Vienna, and living there for a while? A. No, I didn’t 
mean to imply that. 

Q. Did he ever express to you an opinion as to his regard for 
Austria, or Vienna? A. Do you mean as to the government? 

Q, No, as a country, in general, in which to live? A. Yes, he 
loved Vienna, just as a man born in Indiana may love Indiana, and 
be away from here. 

Q. In other words, he was a native of Vienna, and a native of 
Austria, and deep down in his heart there was a pretty warm affec¬ 
tion- A. No, wait a minute. I don’t believe he was a native 

of Austria. He was a Jugo-Slovak. 

Q. Well, the Austria-Hungary Empire. 
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Mr. Rappaport: I object to that as a leading question and calling 
for the conclusion of the witness as to whether he loved Austria, or 
not. 

The Witness: Well, I can’t look in his heart and I don’t know 
what is deep down in his heart. 

Mr. Stanley: I will withdraw that question. 

Q. Did he ever, in talking to you, draw a comparison between 
the advantages of living in Austria, and those of living in the United 
States? A. No. 

179 Thereupon, at 12:30 o’clock P. M. on the 18th day of 
January, 1923, plaintiff and defendant, respectively, an¬ 
nounced that they had no further evidence to offer. 

Be it further remembered, that the foregoing contains the sub¬ 
stance of all the evidence given on the hearing of his cause, and 
each of the exceptions stated to have been taken by the attorneys 
for the respective parties were so taken and were duly allowed and 
noted by the Court, and in order that each and every one may be 
reserved and made of record this statement of evidence by the con¬ 
sent of the parties hereto through their respective attorneys, coun¬ 
sel of record, is duly stated, approved and signed and ordered to be 
made of record in the above-entitled cause, now for then this 18th 
day of January, 1924. 

By the Court: 

F. L. SIDDONS, 

Associate Justice. 

We hereby consent this 18th day of January, 1924 that the Court 
may state, approve, sign, and order to be made of record the fore¬ 
going statement of evidence, with the further understanding that 
any and all original exhibits may be produced and referred to at 
the argument without objection by either party. 

GEO. T. FARRELL, 

Attorney for Plaintiff. 

DEAN, HILL & STANLEY, 

Attorney - for Defendants. 



116 HUGO THORSCII VS. THOMAS W. MILLER ET AL. 

180 Counsel for plaintiff have this day presented to the under¬ 
signed, copy of the foregoing statement of evidence, the re¬ 
ceipt of which is hereby acknowledged. 

Dated this 14th dav of Januarv, 1924. 

VERNON E. WEST, 

Asst. U. S. Attorney, 

By DEAN, HILL & STANLEY, 

Counsel for Defendants, Alien 
Property Custodian and Treas¬ 
urer. 

DEAN, HILL & STANLEY. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4180. Hugo Thorsch, appellant, vs. Thomas W. Miller et al. Court 
of Appeals, District of Columbia. Filed Mar. 12, 1924. Henry W. 
Hodges, clerk. 
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Equity No. 4130. 


Hugo Thorsch, Appellant , 

v. 

Thomas W. Miller, as Alien Property Custodian; 
Frank White, as Treasurer of the United 
States; Richard Werner and Otto 
Werner, Appellees. 


BRIEF FOR APPELLANT. 


STATEMENT. 

The appellant was plaintiff and the appellees de¬ 
fendants in the court below, and they will be so desig¬ 
nated herein. 

This is an appeal from the decision of the Supreme 
Court of the District of Columbia, dismissing plain¬ 
tiff's bill of complaint, filed in that court against the 
Alien Property Custodian and Treasurer for the re¬ 
covery of the proceeds of sale of 3,550 shares of the 
capital stock of the Werner & Pfleiderer Company, a 
Michigan corporation. The shares of stock were seized 
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and sold by the Alien Property Custodian pursuant 
to the provisions of the Trading with the Enemy Act, 
as the property of Richard Werner and Otto Werner, 
alien enemies, residing at Connstadt, Germany. $ 

Hugo Thorscli, plaintiff below, was a naturalized 
American citizen and claimed to be the owner of the 
shares of stock when they were seized and sold, as 
aforesaid. ft'? 1 

These questions are presented for consideration: 

1. Did plaintiff expatriate himself by residence 
abroad? 

2. If not, did he have the right to maintain the suit 
without being present in this country when the case 
was submitted and decided by the court? 

3. Did the plaintiff own the shares of stock when 
thev were seized and sold? 

The plaintiff was bom at Prague, now the capital 
of the Czecho-Slovak Republic. In 1884 he came to 
the United States and resided for some years in New 
York, and was there naturalized in 1898. He was 
engaged in the printing business in the city of Indian¬ 
apolis, Indiana, for some years, and accumulated a 
fortune of between four and five hundred thousand 
dollars. In 1912 he had a favorable opportunity to 
dispose of his printing business, and, being desirous of 
taking a much needed rest, he took advantage of the 
opportunity thus presented and sold out. t 6- 'f 

Plaintiff was married to an American woman and 
had one child, a son, who in 1912 was prepared to 
enter college. His parents desired that he should be 
given the advantage of a European education and 
they wished to be present with him while he was 
attending college in Europe. This was one of the 
reasons also for the sale of the printing business. 
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In June, 1912, Mr. Thorsch and his wife went with 
their son to Europe, and remained with him until he 
completed his college course. Thereupon the son re¬ 
turned to this country and entered the law school of 
the University of Pennsylvania and was graduated 
therefrom in 1916. A h ^ 

While plaintiff and his wife were still with their son 
in Vienna in 1914, war broke out in Europe, and Mr. 
Thorsch was requested to come into the American 
consular office at Vienna and assist in the discharge 
of the extra work resulting from the outbreak of war. 
Plaintiff responded to the invitation, and Mr. Charles 
Denby, Consul General, was so pleased with the serv¬ 
ices rendered by Mr. Thorsch that he invited him to 
become a member of his staff; and on the recommenda¬ 
tion of the Consul General plaintiff was made Vice 
Consul, and continued to hold that office until diplo¬ 
matic relations were broken off between this country 
and Austria on April 9, 1917. Plaintiff expected to 
continue permanently in the diplomatic service, and 
invested a large portion of his funds in stock of the 
Vienna Bank of Commerce, at the time of its organi¬ 
zation in 1916. f 7< 'c-f, J>, S3, * > 

When diplomatic relations were severed between 
this country and Germany in 1917 Mr. Thorsch ex¬ 
pected to return to the United States at an early date, 
and was looking about for an opportunity to convert 
his Austrian investments into American securities. 
One of his intimate friends, Dr. Rossner, an interna¬ 
tional lawyer of high standing, then had in his pos¬ 
session stock certificates for the 3,550 shares of the 
capital stock of the Werner & Pfleiderer Company, 
the subject-matter of this suit. One-half of this stock 
theretofore had been issued to Richard Werner and 
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the other half to Otto Werner, of Connstadt, Ger¬ 
many. The Werners had been called in to the service 
of the German Army and had given to Dr. Rossner 
a power of attorney to sell or otherwise dispose of 
the shares of stock on such terms as he might deem 
advisable, and placed in his possession the stock cer¬ 
tificates endorsed by them in blank. After some nego¬ 
tiation, on March 12, 1917, an agreement was entered 
into between Mr. Thorsch and Dr. Rossner, as attorney 
in fact for the Werners, whereby the 3,550 shares of 
stock were sold and exchanged to Hugo Thorsch for 
4,000 shares of the stock of the Vienna Bank of Com¬ 
merce, and the stock certificates above mentioned were 
delivered by Dr. Rossner to Mr. Thorsch on that day. 
Before purchasing the stock, plaintiff made investiga¬ 
tion as to its value and the personnel of the manage¬ 
ment, and expecting to return to this country in a 
short time, he did not send the stock certificates to this 
country to be transferred on the books, and no trans¬ 
fer was made until the stock was seized. f When plain¬ 
tiff heard of the seizure he made protest, and called 
the matter to the attention of the Werners, who like¬ 
wise protested against the sale. R*-*-- /*f W 
When diplomatic relations were broken off between 
this country and Austria in 1917, and for a long time 
thereafter, the wife of plaintiff was too ill to travel, 
and for that reason Mr. Thorsch did not return to this 
country until after the war. He returned to this coun¬ 
try in 1915, in 1920 and again in 1921, and on each 
occasion spent several months here. He had no money 
and accepted a position in Vienna as European agent 
for American commercial houses. 7 ' Jr ^ 

In March, 1920, he filed a claim with the Alien Prop¬ 
erty Custodian, and gave notice as required by law. 
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The claim was rejected. Thereafter on the 5th day 
of February, 1921, he filed his bill of complaint in the 
Supreme Court of the District against Francis P. 
Garvin, as Alien Property Custodian, and Guy Allen, 
as Treasurer of the United States, for the recovery 
of the proceeds of the sale of said stock. Sometime 
after suit was begun and service obtained, Thomas W. 
Miller became the Alien Property Custodian and was 
duly substituted for Garvin herein. Frank White 
succeeded Guy Allen as Treasurer and was likewise 
substituted. ^ J. J ~ 0 

An amended bill of complaint was filed making Rich¬ 
ard Werner and Otto Werner parties defendants. 
Service was made on them by publication, but they 
failed to answer. — p // 

Issue was joined and the case heard by Mr. Justice 
Siddons on January 17 and 18, 1923, and after argu¬ 
ment by counsel, was taken under consideration by 
the court on the last named date. On March 4, 1923, 
the case being still under consideration and no de¬ 
cision reached therein, Congress amended the Trading 
with the Enemy Act by providing: ft--*- pj* 7, /o 

“Section 21. That the claim of any naturalized 
American citizen under the provisions of this Act, 
shall not be denied on the ground of any pre¬ 
sumption of expatriation, which has arisen against 
him under the second sentence of Section 2 of the 
Act entitled An Act in reference to the Expatri¬ 
ation of Citizens and their Protection Abroad,’ 
approved March 2, 1907, if lie shall give satisfac¬ 
tory evidence to the President, or the court, as 
the case may be, of his uninterrupted loyalty to 
the United States during his absence, and that he 
has returned to the United States, or that he, 
although desiring to return, has been prevented 
from so returning by circumstances beyond his 
control.” 
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The passage and approval of this Act was brought 
to the attention of the court by counsel for the Alien 
Property Custodian and the Treasurer, and on June 
4, 1923, Mr. Justice Siddons wrote an opinion, ad¬ 
dressed to counsel for claimant, in which he said: 

“I have reached the conclusion that section 21 
of the Trading with the Enemy Act, added by the 
amendatory act of March 4, 1923, applies to the 
above-entitled case, even though it had been tried, 
argued and submitted, though not decided, when 
the amending legislation was enacted. 

“That being so, further consideration of the 
amendment has led to the opinion that while the 
rule of expatriation by a naturalized American 
citizen, prescribed by section 2 of the Act of Con¬ 
gress of March 2, 1907, is not abrogated thereby, 
there is prescribed a change in the kind and char¬ 
acter of the evidence required to overcome the 
presumption in a case like the pending one. 

“In the light of the foregoing, I write to in¬ 
quire whether the plaintiff desires to submit any 
further evidence on the point of his claimed con¬ 
tinued American citizenship or is satisfied to rest 
this aspect of his case upon the evidence already 
submitted? I await a written reply. 

“A copy of this letter is being sent to Mr. 
Stanley for his information.’’ Iy f ((* 

At the time the case was heard and when the memo¬ 
randum opinion above referred to was written by Mr. 
Justice Siddons the claimant was in Vienna, Austria, 
employed as agent for American merchants engaged 
in import and export business. Counsel for plaintiff 
advised Mr. Justice Siddons that no further evidence 
would be offered, and thereafter on the 7th day of 
December, 1923, the court entered a decree and judg- 
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ment dismissing plaintiff’s Bill of Complaint, and filed 
in the case a memodrandum opinion, holding that the 
plaintiff 4 4 had lost his American citizenship by ex¬ 
patriation and has no status to maintain this suit.” 
Referring to the bona tides of the transaction, Mr. 
Justice Siddons stated in his opinion: 

4 4 This conclusion probably makes it unneces¬ 
sary to decide the bona tides of the transaction by 
which the plaintiff claims the ownership of the 
property he seeks to recover, but it must not 
therefore be assumed that it has been established 
by the plaintiff. The circumstances surrounding 
the transaction contain elements that arouse 
strong suspicion of its good faith, not overcome 
by the facts urged by the plaintiff in support of 
his contentions.” }*• 

The net proceeds of the sale of the stock, including 
patents, amounted to $332,084.60. The patents were 
valued at $12,500, and there is a question as to whether 
this amount should be deducted. 

Counsel for plaintiff contend that the court erred: 

1. In holding that section 21 of the Trading with 
the Enemy Act, as amended March 4th, applied to the 
case and that this amendment prescribed a change in 
the character of the evidence required to overcome the 
presumption. 

2. In holding that the plaintiff had expatriated him 
self, lost his American citizenship, and had no status 
to maintain the suit. 

3. In failing and refusing to find that the plaintiff 
was the owner of the shares of stock in controversy 
when they were seized and sold, and likewise the 
owner of the proceeds of the sale of said stock, less the 
costs and expenses properly chargeable against such 
proceeds, and 
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4. In failing and refusing to determine the amount 
of money due the plaintiff arising from the seizure and 
sale of said stock. 

Reference is made to the assignments on file. (Rec. 
p. 13.) 


The Statutes Involved in the Case 

Section 9 (a) of the Trading with the Enemy Act 

p rovides: . 

“That any person not an enemy or ally of 
enemy claiming any interest, right, or title in any 
money or other property which may have been 
conveyed, transferred, assigned, delivered, or 
paid to the Alien Property Custodian or seized by 
him hereunder and held by him or by the 
Treasurer of the-United States, * * * may 
file with the said custodian a notice of his claim 
and the President, if application is made 
therefor by the claimant, may order the payment, 
conveyance, transfer, assignment, or delivery to 
said claimant of the money or other property so 
held by the Alien Property Custodian or by the 
Treasurer of the United States * * *. If the 

President shall not so order within sixty days 
after the filing of such application * * * said 
claimant may * * * institute a suit in equity 

in the Supreme Court of the District of Columbia 
to establish the interest, right, title, or 
debt so claimed # * 

Section 2 of the Act of March 2, 1907 (34 Stat. L. 

1228, 2 Fed. Stat. Ann. 122) provides: 

“That any American citizen shall be deemed 
to have expatriated himself when he has been 
naturalized in any foreign state in conformity 
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with its laws, or when he has taken an oath of 
allegiance to any foreign state. 

“When any naturalized citizen shall have re¬ 
sided for two years in the foreign state from 
which he came, or for five years in any other 
foreign state it shall be presumed that he has 
ceased to be an American citizen, and the place 
of his general abode shall be deemed his place of 
residence during said years: Provided, however, 
That such presumption may be overcome on the 
presentation of satisfactory evidence to a diplo¬ 
matic or consular officer of the United States, 
under such rules and regulations as the Depart¬ 
ment of State may prescribe: And provided also, 
That no American citizen shall be allowed to ex¬ 
patriate himself when this country is at war.” 

ARGUMENT. 

I. 

PLAINTIFF HAS NOT EXPATRIATED HIMSELF. 

Plaintiff’s sojourn abroad did not deprive him of 
the right to retain his American citizenship; and un¬ 
less he intended to abandon his citizenship in this 
country, or unless he intended to remain permanently 
abroad, he is still a citizen of the United States. 

In Mitchell v. United States, 21 Wall. 350, 22 L. ed. 
584, Mr. Justice Swayne states the rule as follows: 

“A domicile once acquired is presumed to con¬ 
tinue until it is shown to have been changed.—To 
constitute the new domicile two things are indis¬ 
pensable ; first, residence in the new locality; and, 
second, the intention to remain there. The change 
cannot be made except facto et animo. Both are 
alike necessary. Either without the other is in¬ 
sufficient. Mere absence from a fixed home, how- 
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ever long continued, cannot work the change. 
There must be animus to change the prior domi¬ 
cile for another. Until the new one is acquired 
the old remains.” 

Banning v. Penrose, 255 Fed. 159, was a habeas 
corpus proceeding. Banning was interned under the 
Act of Congress approved April 16, 1918, and based 
his application for the writ on the ground that he was 
a naturalized American. It was contended by the 
Government that he had expatriated himself by resi¬ 
dence abroad in the country of his nativity. Newman, 
D., Judge, in his opinion said: 

44 The authorities all are (and it would be use¬ 
less to refer specifically to them) that a man who 
has become a naturalized citizen of one country, 
and goes back to the country of his origin, may 
stay there indefinitely, if it is his purpose, all the 
time, in his mind to retain his citizenship in the 
country of his adoption and to return there some¬ 
time in the future.” 

The case of Stein v. Fleischman Co. 237 Fed. 679, is 
peculiarily applicable for the reason that Judge 
Learned Hand, in the opinion, discusses the effect of 
the treaty between this country and Austria in con¬ 
nection with the return to that country of a person 
born there and naturalized in the United States. After 
quoting from the treaty, Judge Hand said: 

4 4 This treaty secures to a naturalized American 
of Austrian birth the right to return to Austria 
without resuming his Austrian citizenship, which 
he can resume only by reacquiring it under the 
laws of Austria.” 
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The Act of March 2, 1907, does not deprive the 
naturalized citizen, who has resided for two years in 
the foreign state from which he came, of his American 
citizenship. In such case, it merely supplies prima 
facie evidence of an intent to abandon that citizenship; 
and the presumption may be overcome by the pre¬ 
sentation of satisfactory evidence to a diplomatic or 
consular officer, or to the court, in a proper case. 

Presumptions are indulged to supply the place of 
facts; they are never allowed against ascertained and 
established facts. When these appear presumptions 
disappear. Lincoln v. French, 105 U. S. 614; 26 L. ed. 
1189. 

In considering whether or not plaintiff has ex¬ 
patriated himself, it may be well to divide the time 
of his sojourn in Austria into four periods, viz: 

First, from the date of plaintiff’s arrival in Aus¬ 
tria, (some time in the summer or fall of 1912), until 
he entered the Consular service of the United States, 
August third or fourth, 1914; 

Second, the period covered by his consular service, 
viz, from August third, 1914, to April 14th, 1917; 

Third, the period covered by the war, viz, from 
April 6th, 1917, to October 18, 1921, when the Berlin 
treaty was ratified; 

Fourth, From the termination of war until the case 
was heard and decided, during which latter period 
plaintiff’s suit was pending in the Supreme Court of 
the District. 

Reference to Evidence. 

HUGO THORSCH, plaintiff, testified on this point 
as follows: 

“I was born in the city of Prague, now the 
capital of Czecho-Slovakia. I came to the United 
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States in 1884. * * * I was naturalized on 
the 26th day of May, 1898/ ’ (Rec., pp. 17, 75.) 

44 1 was first engaged in the mercantile business, 
then in the newspaper business, and finally be¬ 
came engaged in the printing business. I had a 
number of reasons for selling my property in 1912, 
first, Bookwalter * * * was willing to pay 

what I considered a good price. Second, my son 
was then ready to enter a university, and my wife 
and I desired to devote a few years to his educa¬ 
tion in Europe. * * * We wanted to be with 
him while he was studying in Europe. Third, I 
had been working very strenuously for many 
years in the printing business, and desired to take 
a rest and then engage in a less strenuous busi¬ 
ness/ ’ (Rec., p. 17.) 

“I intended to devote a few years to the educa¬ 
tion of my son in Europe, and afterwards I 
wanted to continue living in the United States.” 
(Rec., p. 34.) 

“I never desired to expatriate myself as a citi¬ 
zen of the United States, neither when I went to 
Europe in 1912, nor at any time thereafter. I 
never intended to give up or renounce my allegi¬ 
ance to the United States. I alwavs desired and 

•/ 

intended to retain my citizenship in the United 
States—I consider myself now, as at all times 
since my naturalization, a citizen of the United 
States, and will return, and make my home in the 
United States as soon as my financial condition 
will permit me.” (Rec., p. 18.) 

In answer to the question 44 What, if anything 
caused you to defer or postpone your return to the 
United States?” Mr. Thorsch testified: 

4 4 During the first week of the war, about the 
third or fourth of August, 1914, Mr. Heingartner, 
then Vice Consul in charge of the Consulate in 
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Vienna, requested me to * * * assist him in 

his work, which, owing to the war, had assumed 
such proportions that the staff of the Consulate 
was not able to cope with it. Mr. Charles Denby, 
the Consul General of the United States at Vienna, 
was absent on leave in the United States. I im¬ 
mediately after being asked went to work in the 
Consulate and rendered all the assistance within 
my power. When Mr. Denby returned, about the 
middle of August, 1914, he requested me to con¬ 
tinue the work I was engaged in, and asked me 
whether I would accept an appointment as Deputy 
Consul General. As the work was very agreeable 
to me I accepted his suggestion, and received 
notice of my appointment as Deputy Consul Gen¬ 
eral a few days thereafter by cable. I was ap¬ 
pointed as a citizen of the United States. 

“I was appointed Deputy Consul General in 
1914, a few months later the office of Deputy Con¬ 
sul General was abolished and * * * I was 

thereupon appointed Vice Consul. (Rec., pp. 18, 
19, 89.) 

‘‘1 severed my connection with the Consulate in 
April, 1917, (Rec., p. 30—Resigned April 14, 1917, 
Certificate of Secretary of State, Rec. p. 89.) 

Referring to his reason for not returning to the 
United States when diplomatic relations were broken 
off, Mr. Thorsch said: 

“My wife was then seriously ill and unable to 
travel. When she had partially recovered war had 
been declared and I was unable to return.” (Rec., 
pp. 23, 34.) 

While the claim was pending and before suit was 
brought plaintiff’s citizenship was questioned by the 
Alien Property Custodian, and he then had the option 
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of becoming a citizen of Czechoslovakia, and thus 
eliminating this question. In answer to an interroga 
tory as to why he did not so elect, he said: 

“I did not elect to become a citizen of Czecho¬ 
slovakia for the reason that I did consider myself, 
and do now consider myself, to be a citizen of the 
United States, and not a citizen or resident of 
Austria Hungary or Austria, and for the further 
\ reason that I did not wish or intend to give up or 
lose my right to citizenship in the United States.’’ 
(Rec. p. 21.) 

Referring to his reasons for his further sojourn in 
Vienna, plaintiff said: 

“Most of my money and property I have in¬ 
vested in the stock of the Werner & Pfleiderer 
Company, at Saginaw, Michigan, which property 
was attached by the Alien Property Custodian, 
and the proceeds of the sale of which are involved 
in this suit. The proceeds of my other property 
and investments in Europe and my earnings 
through my present vocation are barely able to 
sustain me. Due to the depreciation of Austrian 
money, I would lose all I have invested were I to 
convert the same at present into American money. 
This depreciation is such that were I to sell all 
of my remaining investments in Europe the pro¬ 
ceeds would not suffice to cover the cost of a 
journey to the United States. Should my invest¬ 
ments here improve with relation to American 
money, or as soon as I recover the money involved 
in this suit, I intend to return to the United States 
as my permanent home.” (Rec., pp. 18, 19.) 

Mr. Thorsch further testified that his occupation is 
agent for American firms in import and export busi¬ 
ness from and to America. (Rec., p. 16.) 
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“I am a member of the Atheneum, tlie Colum 
bia Club and the Board of Trade of Indianapolis, 
and continue to pay my dues in each of them.” 
(Rec., p. 24.) 

4 ‘In January, 1915, I returned to the United 

States on a leave of absence granted to me by the 

State Department, accompanied by my wife. In 

December, 1915, my wife returned to the United 

States for two months. In 1920 my w T ife and I 

returned to the United States where we staved 

* 

about four months. In 1921 we again returned for 
a stay of three months. * * * In 1915 a 
diplomatic passport was issued to me by the State 
Department. At the end of 1914 I applied to the 
State Department for a passport for my v T ife, 
which was issued to her on March 13, 1915. On 
November 3, 1914, the first diplomatic passport 
had been issued to me, while a second diplomatic 
passport was issued to me on.March 13, 1915. 
Both of these passports state that: ‘Hugo 
Thorsch, a citizen of the United States, Deputy 
Consul (Vice Consul) General of the United 
States at Vienna, Austria, is about to report to 
his post.’ 

In 1920 I received many (my) passports through 
the Spanish Embassy at Vienna, then in charge of 
American affairs in Austria. After I had staved 
in the United States for about five months, I again 
applied to the State Department for a passport 
which was issued to me on the 6th of May, 1920. 
I have the passports in my possession and am 
attaching copies of the same certified to by the 
notary public taking this deposition.” (Rec., pp. 
18, 25, 26.) 

DR. ISIDOR ROSNER (member of the highest po¬ 
litical court of Austria, Rec., p. 43) testified as follows 
on this point: 

“Mr. Thorsch has never, to my knowledge, dur¬ 
ing the period I have known him, claimed to be a 
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citizen of Austria, or of any country other than 
the United States. 1 had occasion to represent 
Mr. Thorsch before the Austrian Tax Collector 
and he always represented himself as an Ameri¬ 
can citizen. Mr. Thorscli, never, as far as 1 know, 
expressed a desire or undertaken any step to be¬ 
come a citizen of Austria or of any other country 
than the United States. 

“Mr. Thorsch has at various occasions during 
the time of my acquaintance with him claimed to 
me, and in my presence to many other persons and 
also to Austrian Government Officials, that he is 
an American citizen, that he intended to remain 
so, and that his permanent place of residence is 
Indianapolis.” (Rec., p. 39.) 

HON. CHARLES DENBY, Consul General at Vi¬ 
enna from 1909 to 1915, testified: 

“I know T Hugo Thorsch very well. It was I 
who recommended that he be appointed Vice Con¬ 
sul. * * * I under no circumstances would 

have recommended a non-American citizen.” 
(Rec., p. 49.) 

“There never w T as any question as to his Ameri¬ 
can citizenship; I appointed him as Vice-Consul 
as an American citizen because he w r as thoroughly 
equipped and did render me great service. (Rec., 
p. 51.) 

“He was regarded by everybody as an Ameri¬ 
can citizen, no one ever raised any question about 
it at all. * * * Knowing the exigency of the 

times no responsible American Consular official 
w T ould have considered recommending for appoint¬ 
ment in his office, a man other than an American 
citizen.” (Rec., p. 52.) 

Counsel for the defendants asked Mr. Denby this 
question: 
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“So far as you were able to gather, from the 
circumstances, you would have been justified, 
would you, or not, in assuming that Mr. Thorsch 
was connected financially in a large way in Vienna 
and would probably stay there for the rest of his 
life?” to which question Mr. Denby gave answer: 

“I formed quite the contrary impression; I 
thought he would stay there for a rest, after his 
hard business career in America, and for the edu¬ 
cation of his son. I was under the distinct im¬ 
pression he would come back to the United 
States.” (Rec., p. 53.) 

Counsel for the defendants asked Mr. Denby this 

* 

question: i 

“Did Thorsch ever tell you that he was going to 
come back to the United States to remain here 
the rest of his life?” to which Mr. Denby gave an¬ 
swer : 

“He left me under that impression.” (Rec., 
p. 54.) 

Mr. Denbv further testified: 

•/ 

“I know that he frequently relieved destitute 
cases out of his own pocket.” (Rec., p. 56.) 

LEO M. RAPPAPORT, a member of the Indian¬ 
apolis bar, testified: 

That he knew Hugo Thorsch for about 16 years 
intimately, and that after Mr. Thorsch left In- 
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dianapolis for Europe in 1912 the witness looked 
after his business affairs. 

That on the eve of Mr. Thorsch’s departure 
from Indianapolis for Europe in 1912, he, 
Thorsch, stated to him that he would return again 
with his family and that he had no intention of 
remaining permanently in Europe. (Rec., p. 57.) 

That he, the witness, was in Vienna in the last 
week of July, 1914, when war broke out; that he 
left Vienna for his home on the first day of Au¬ 
gust, at which time Mr. Thorsch requested him to 
endeavor to procure passage for him and his fam¬ 
ily and to advise him and he would follow at once. 
(Rec., p. 58.) 

That he, the witness, was unable to procure 
passage for plaintiff; that he heard from Thorsch, 
who advised him that a moratorium had been de¬ 
clared in Austria and that it was impossible for 
plaintiff to withdraw money from his bank ac¬ 
count except for daily needs. During the same 
week Mr. Thorsch accepted a position in the Con¬ 
sular office. (Rec., p. 66.) 

The boy (Thorsch’s son) entered the University 
of Pennsylvania at the Fall term, 1914. (Rec., 
p. 65.) 

JOHN J. KEEGAN, one of the Commissioners that 
constitute the United States Employees Compensation 
Commission, testified: 

That he had known Mr. Thorsch for 25 years 
intimately. (Rec., p. 67.) * * * That he went 
to the steamer with him at New York when he 
sailed for Europe in 1912, and that Mr. Thorsch 
stated to him on that occasion that he would stay 
in Europe until his son had finished his college 
course there, which he thought would require 
about two years, and would then return to this 
country and locate in the east. (Rec., p. 68.) 
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That he saw Mr. Thor sell when he returned to 
this country in 1915 and heard him say on that 
occasion that he liked the Consular service and it 
might be that he would stay in that a little while 
longer and that might defer a little longer his 
return to the United States. (Rec., p. 69.) 

That on the occasion of Mr. Thorsch’s visit to 
this country in 1920 Mr. Thorsch said to him: 

“I hope I am here for good.” (Rec., p. 70.) 

“He always said that—he never thought there 
was any doubt about the property being returned 
to him, and just as soon as it was returned he 
was then going to locate in the United States and 
carry out his life plans of living. He remained 
in this country on that occasion several months.” 
(Rec., p. 71.) 

“He took an active interest in the civic life of 
the city at Indianapolis and was a member of the 
Mayor’s advisory board.” (Rec., p. 72.) 

“He registered and voted at Indianapolis.” 
(Rec., p. 73.) 

Three witnesses testified for defendants, namely, 
Samuel E. Rauh, Charles A. Bookwalter, and Theo¬ 
dore Stempfel. 

SAMUEL E. RAUH, President of the Belt Railroad 
& Stockyards, testified that he had known Mr. 
Thorsch for about 15 years. 

“I asked him how long he was going to stay 
and he said he didn’t know. He said if he liked 
it he would stay longer, and if he didn’t like it he 
would come back sooner.” (Rec., p. 99.) 
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‘‘I gathered that he always had a soft spot for 
America, and my impression was that he was, at 
some future time, coming back here. ,, (Rec., p. 
99.) 


“From what I could gather, my opinion would 
be that he intended to come back to America.” 
(Rec., p. 100.) 

“On his last visit which was about, I think, only 
a year ago, he came out to my office and tried to 
interest me in buying some stock in a bank that 
he was going to take over or increased its capital 
stock. * * * He told me that he was going to 

New York and open a branch bank.” 

That plaintiff has been a member of the Athe¬ 
naeum, one of the local clubs of Indianapolis, and 
has been a member uninterruptedly for a great 
many years; that he has been a member of the 
Board of Trade during all the time from 1912 to 
the present. (Rec., p. 101.) 

CHARLES A. BOOKWALTER, who purchased the 
printing business from Mr. Thorsch, testified: 

“He said he wished to retire from the printing 
business, that it was a nerve-racking business and 
that he had his fill of it.” 

“Q. When he sold this stock to you, or at any 
time about that time, did he ever say anything to 
vou about where he was going to live? 

A. Yes. 

Q. What did he say? 

A. He said he was going back to Austria. 

Q. How long did he state he expected to stay in 
Austria? 

A. He didn’t discuss that. I presumed that he 
was going back, as many Americans do go back, 
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to live in the land of their birth, after they had 
acquired a competency in this country. 

Q. Did he ever say to you that he expected to 
make Vienna his permanent future home? 

A. Yes. (Rec., p. 102.) 

Q. In a general way, what did Thorsch’s state¬ 
ments and actions indicate, or show as to the prob¬ 
ability of his coming back to the United States? 

The Witness: Well, I didn’t think there was 
any probability of his coming back. He told me 
he wasn’t going to return and go into business 
in Indianapolis especially in our line, and in fact, 
we have had several conversations in regard to 
that. At that time he told me that he had been 
offered the presidency and management of a large 
business enterprise in Indianapolis, but that he 
was going away and rest. 

Q. And to make Vienna his permanent future 
home ? 

A. 1 so understood, he having declined this busi¬ 
ness opportunity locally. (Rec., p. 103.) 

On cross-examination the witness was asked this 
question: 

4 4 Do you recall anything that Mr. Thorsch stated 
to you, at any time, either in 1912 or any other 
time, to the effect that he had, or intended to 
forego his American citizenship? 

A. He never intimated that he intended to ex¬ 
patriate himself. 

Q. And he made no statement to that effect? 

A. He made no statement to the effect, at all.” 
(Rec., p. 107.) 

THEODORE STEMPFEL, Vice-President of the 
Fletcher American National Bank, Indianapolis, tes¬ 
tified : 
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4 ‘He told me that he was anxious to get back 
to business again, and wanted, to know of me 
whether there was any opportunity of buying a 
business. He would not want to go back to the 
printing business, but he was flirting with the 
thought of going into the banking business some 
place. I have volunteered to subscribe a moder¬ 
ate sum of money to his bank in Vienna, because 
I have the utmost confidence in his ability and his 
statements.” (Rec., p. 113.) 

Mr. Thorsch’s attention was directed to Bookwal¬ 
ter’s deposition, and in answer to interrogatories 
propounded to him, said: 

“The chief topic of conversation at that time 
was the option which I had given to Mr. Book- 
waiter on acquiring my stock, and the essential 
point he wanted to be convinced of was, that I 
should never enter the printing business again. 
I do not recall the conversation alluded to in the 
above testimony of Mr. Bookwalter, but I assume 
that my statement at the time that I did not have 
the intention of returning to Indianapolis led him 
to believe that I intended to remain in Europe 
permanently. * * * I do not recall that I said 
anything to Mr. Bookwalter, except to assure him 
that I would not return to Indianapolis and to go 
into the printing business. * * * At the time 

I intended to go to Europe for the period of about 
two years, for the reasons given in my previous 
answers.” 

Defendants ’ witnesses proved that Thorsch was 
making plans in 1915 and in 1920 and 1921 to again 
engage in business in America. (Rec., pp. 99, 104, 
113.) 

The evidence conclusively shows that plaintiff did 
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not intend to expatriate himself. All the witnesses, 
except Bookwalter, corroborate him in this; and Book- 
waiter’s testimony, when analyzed, is really not in 
conflict with plaintiff’s contention. It is true that to 
the leading question, ‘‘Did he ever say to you that he 
expected to make Vienna his permanent home!” the 
witness answered “Yes”; but when the same question 
was again asked, the witness answered, “I so under¬ 
stood, he having declined this business opportunity 
locally.” Counsel for defendants asked Bookwalter 
the question, “How long did he state he expected to 
stay in Austria!” to which the witness answered, “He 
didn’t discuss that.” Again Bookwalter testified: 
“He never intimated that he intended to expatriate 
himself”—“He made no statement to that effect at 
all.” 

It must be remembered that whatever was said by 
Mr. Thorsch to Bookwalter was for the sole purpose 
of assuring him that plaintiff would not again become 
a competitor in the printing business. The declara¬ 
tions made by plaintiff to his intimate friends when 
he was leaving this country for a sojourn in Europe 
would most likely indicate his intent respecting his 
plans for the future. 

If plaintiff intended to expatriate himself, it is not 
probable he would have brought his son back to this 
country to complete his law course at the University 
of Pennsylvania. Nor would he have paid his dues 
and maintained his membership in the Board of Trade 
and social and political clubs of Indianapolis. 

Attention is directed to the fact that plaintiff had 
the opportunity to eliminate the controversy as to 
citizenship by electing to become a citizen of Czecho- 
Slovaka, but he declined to do so because of his loyalty 
to this country. 
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All the witnesses who testified in this case are men 
of the highest character, as indicated by the positions 
they hold; and all of them, including defendants’ wit¬ 
nesses, have indicated that they have the utmost con¬ 
fidence in Hugo Thorsch. Honorable Charles Denby 
gave testimony as to his loyalty and generosity in 
helping in a financial way Americans in distress. He 
treated Thorsch as an intimate friend. 

Stempfel, the banker, witness for defendants, said: 
“I have the utmost confidence in his ability and state¬ 
ments.’’ Bookwalter took no written agreement from 
Thorsch that he would not go into the printing busi¬ 
ness in competition with, but relied solely upon his oral 
statement. 

No Presumption of Expatriation Has Arisen. 

The act of March 2, 1907, 34 St. L., 1228, provides: 

“That no American citizen shall be allowed to 
expatriate himself when this country is at war.” 

Therefore it must be conceded that plaintiff did not 
expatriate himself during the period from April 6th, 
1917, to October 18, 1921. During the time this coun¬ 
try was at war. 

Plaintiff’s bill of complaint was filed on the 5th of 
February, 1921, and his cause has been pending in 
court since peace was declared. Plaintiff’s whole for¬ 
tune, or what is left of it, depended upon the result 
of this suit, and it seems hardly necessary to observe 
that he would not under such circumstances intend or 
desire to expatriate himself. 

Plaintiff entered the Consular service on the third 
or fourth of August, 1914. He was not officially ap¬ 
pointed until August 28th, 1914, nevertheless he had 
been working fourteen hours a day in the consular office 
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from the time he entered the service. We apprehend 
counsel for defendants will not seriously contend that 
a presumption of expatriation arose against plaintiff 
while he was Deputy Consul General and Vice Consul, 
because he remained at his post in Vienna, Austria. 

No evidence has been adduced to prove when plain¬ 
tiff arrived in Austria in 1912. He left the United 
States in June of that year for a rest and to have his 
son take a course of study at Vienna. It is probable 
the son did not enter school until September, 1912, 
and it is likewise probable the family did not go to 
Vienna until near the opening of the Fall term of 
school. In the absence of evidence that plaintiff was 
for two years a resident of Austria the presumption 
will not arise. 

In Mayfield v. Richards, 115 U. S. 137, 29 L. ed. 334, 
Mr. Justice Woods said: 

“The payee of the notes was shown to have 
been domiciled in the city” (New Orleans) “at 
that time, and as there is no evidence that they 
afterwards changed their domicil, the presump¬ 
tion is that it continued unchanged.” 

In Densmare v. United States, 93 U. S. 605, 23 L. ed. 
959, Mr. Justice Swayne said: 

“Where a change of domicil is alleged the bur¬ 
den of proof rests upon the party making the 
allegation . 1 ’ 

A presumption cannot be based upon a presumption, 
but must rest upon an ascertained fact. United States 
v. Ross, 92 U. S. 281. 

If, however, a presumption of expatriation did arise, 
it was removed when plaintiff satisfied Charles Denby, 
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Consul General at Vienna, that he was a loyal Ameri¬ 
can citizen. And, finally the evidence adduced at the 
hearing below conclusively showed that plaintiff did 
not intend to expatriate himself, but was at all times 
a loyal citizen of this country. 

II. 

PLAINTIFF HAD THE LEGAL RIGHT TO MAIN¬ 
TAIN THIS SUIT WITHOUT BEING PERSON¬ 
ALLY PRESENT IN THE UNITED STATES 
WHEN THE DECISION WAS RENDERED. 

We contend that (a) Section 21 of the Trading with 
the Enemy Act, passed March 4, 1923, more than 6 
weeks after the case was tried and submitted to the 
court for decision, did not apply to the case; (b) but 
if the Act did apply it did not change the kind or 
character of the evidence required to overcome the 
presumption of expatriation, if indeed there was any 
such presumption. 

The Act of March 2, 1907, prescribes a rule of evi¬ 
dence and is to be resorted to at the trial of a case 
wherein the citizenship of a suitor is questioned. Sec¬ 
tion 21 of the Trading with the Enemy Act likewise 
prescribes a rule of evidence, and it was not intended 
by Congress that this Act should govern cases tried 
and submitted to the court for decision prior to its 
passage. Attention is directed to the language of the 
latter Act: 

“if he ‘shall’ give satisfactory evidence to the 
President or the court, as the case may be,” etc. 

“The word ‘shall,’ in its common and ordinary 
usage, unless accompanied by qualifying words 


27 


which show a contrary intent, always refers to 
the future.’’ (Words and phrases.) 

To hold that the amendment in question relating to 
the character and degree of proof required should 
apply to a case tried nearly two months previous to 
its passage, would make the Act retrospective, and it 
is clearly settled that laws shall not be given a retro¬ 
spective effect unless the language used admits of no 
doubt that such was the intention of the legislature. 

In Auffm’ordt et al. v. Rasin, Assignee of Thos. 
Morrell, 102 U. S. 620, 26 L. ed. 262, the Supreme 
Court had occasion to consider the effect of a change 
in the Statute of Limitations after suit brought and 
before trial; and Mr. Justice Miller in the opinion 
said: 


“It is to be observed that the full period of four 
months from the receipt of the securities had 
passed, indeed, more than six months had passed, 
before the enactment of this amendment, and the 
bankruptcy proceeding had been initiated within 
that period and the assignee appointed. The 
rights of the parties were therefore fixed before 
the new law was passed. The assignee had a 
vested right to the securities, or to their value. 
The defendants were under legal obligation to 
return these securities or to pay their value to 
the assignee. To hold that Congress intended by 
this amendatory statute to take away that right 
of action, is to hold that it intended by a retro¬ 
spective statute to destroy a vested right of 
property or an existing right of action. If it be 
conceded that Congress could do this, the prin¬ 
ciple is too well established to need the citation 
of authorities, that no law will be construed to 
act retrospectively unless its language impera¬ 
tively requires such a construction.” 
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If, however, the amendment was intended to apply 
to cases previously heard and not decided, it did not 
require the plaintiff to be in this country or to prove 
that he was prevented by circumstances beyond his 
control from returning and being present when the 
decision was rendered. 

The amendment is remedial and takes away no 
rights which theretofore existed. The Act does not 
provide that such proof is necessary; it merely pro¬ 
vides that the claim of a naturalized citizen shall not 
be denied on the ground of any presumption of ex¬ 
patriation if he shall give satisfactory evidence, etc. 

The language used in Section 21 is equivalent to: 

If any naturalized citizen who is claimant under 
this Act, shall be unable to overcome the ‘‘pre¬ 
sumption of expatriation which has arisen against 
him under the second sentence of Section 2 of the 
Act entitled ‘An Act in reference to the Expatria¬ 
tion of citizens and their Protection Abroad/ ap¬ 
proved March 2, 1907, ” he shall nevertheless be 
entitled to prosecute his suit and establish his 
claim provided he gives satisfactory evidence to 
the President or the Court, as the case may be, 
of his uninterrupted loyalty to the United States 
during his absence, and that he has returned to 
the United States, or that he, although desiring to 
return, has been prevented from so returning by 
circumstances beyond his control.’’ 

If by this amendment, Congress had intended to 
take awav from a naturalized American citizen, who 
had gone abroad temporarily, the right to prosecute 
his claim against the Alien Property Custodian and 
Treasurer without first returning to the United States, 
is it not fair to assume that it would have so stated? 
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If such had been the intent of Congress language in 
substance as follows would undoubtedly have been 
used: 


That the claim of any naturalized American 
citizen, against whom any presumption of ex¬ 
patriation has arisen under the second sentence 
of Section 2 of the Act entitled “An Act in refer¬ 
ence to the expatriation of citizens and their pro¬ 
tection abroad,’’ approved March 2, 1907, shall 
not be allowed, under the provisions of this Act, 
unless he shall give satisfactory evidence to the 
President or the Court, as the case may be, of his 
uninterrupted loyalty to the United States during 
his absence, and that he has returned to the 
United States, or that he, although desiring to 
return, has been prevented from so returning by 
circumstances beyond his control. 

It is significant that every amendment to the Trad¬ 
ing with the Enemy Act, including the one now under 
consideration, has removed disabilities and extended 
privileges denied by the provisions of the original 
Act. The amendment of June 5, 1920, authorizes any 
citizen or subject of any nation, except of Germany or 
Austria Hungary, to sue for and recover his property 
from the Alien Property Custodian and Treasurer 
without coming to this country. That amendment 
went so far as to permit certain classes of enemies 
to recover. It permitted a woman married to a Ger¬ 
man subject residing in Germany who at the time of 
marriage was an American citizen, under certain cir¬ 
cumstances, to recover all the property seized from 
her under said Act. This Act authorized Turks and 
Bulgarians who had been actively engaged in war 
against this country to recover such property. 
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By Section 24 of the Federal Judiciary Act, citizens 
and subjects of foreign states have the right to main¬ 
tain suits against American citizens in the federal 
courts, and by the provisions of the Tucker Act, au¬ 
thorizing suits to be brought against the United States, 
this privilege is extended to foreign citizens and sub¬ 
jects; and such persons may sue while residing in 
their own country. 

In the light of these provisions it seems absurd to 
hold that by the amendment of March 4, 1923, Con¬ 
gress intended to deny to a naturalized American citi¬ 
zen, temporarily absent from the country, the right 
to maintain a suit for the recovery of his property. 

Section 9 of the Trading with the Enemy Act, in 
express and positive terms, extends to any citizen or 
subject of any nation—not an enemy—the right to sue 
the Alien Property Custodian and Treasurer for the 
recovery of property seized under the Trading with 
the Enemy Act without reference to his place of abode. 
The amendment of March 4th, now under considera¬ 
tion, does not take away this right. It merely gives to 
those who are unable to overcome the presumption 
arising under the Act of March 2, 1907, the right to 
recover by complying with the conditions therein 
named. 

Attention is directed also to the fact that the plain¬ 
tiff has twice returned to the United States since the 
property was seized and on each occasion remained in 
this country for several months; and it is clearly 
shown that he was always loyal to the United States 
during his absence. 

If return is required by this Act, then plaintiff has 
complied with the requirements because he has twice 
returned to the United States since the claim was 
filed. 
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III. 

CLAIMANT WAS THE OWNER OF THE STOCK. 

We deem it important to direct the court’s attention 
to the issues framed respecting the transaction relat¬ 
ing to the purchase of the stock by plaintiff. 

In paragraph VII of the amended bill of complaint 
it is alleged that plaintiff purchased the 3550 shares of 
stock from Richard Werner and Otto Werner on the 
12th day of March 1917 and that said Werners, by 
prior endorsements, assigned and delivered to him on 
that day the stock certificates for said shares, and 
thereupon plaintiff became the true and lawful owner 
of said stock. (Rec., p. 4.) 

The Alien Property Custodian and Treasurer, an¬ 
swering this paragraph of the amended bill of com¬ 
plaint say that they have no knowledge or information 
sufficient to form a belief with respect to the aver¬ 
ments of paragraph numbered VII of the amended 
bill of complaint, and therefore demand strict proof 
thereof. (Rec., p. 9.) 

Further answering, in part II, they say: 

(1) 4 ‘That the alleged sale of stock to the plain¬ 
tiffs herein by Richard Werner and Otto Werner, 
out cf which the plaintiffs’ alleged cause of action 
grew, was consummated on the 17th day of March, 
1917 * * * and that said contract of sale 

was made in contemplation of the outbreak of war 
between the United States and for the purpose of 
circumventing the rights of the United States to 
seize the said stock as the property of Richard 
Werner and Otto Werner, as enemies of the 
United States, and that said contract was fraudu¬ 
lent and void, in so far as the rights of these de¬ 
fendants or of the United States may be con¬ 
cerned. 
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(2) i4 That the transaction between the plain¬ 
tiff and Richard Werner and Otto Werner, with 
respect to the transfer of the shares of stock con¬ 
cerned in this suit, was not entered into by the 
parties with the intention of consummating a sale, 
and was not promoted by commercial motives, 
nor based on an estimate of mutual advantages, 
and was not intended as a genuine business trans¬ 
action. It was made to avoid inconveniences 
which otherwise might ensue from a state of war, 
and is, therefore, null, void and of no effect in so 
far as these defendants and the United States are 
concerned. (Rec., p. 10.) 

Giving full effect to these averments of defendants’ 
answer, they amount to this: that the transaction 
pleaded in paragraph VII of the amended bill of com¬ 
plaint relating to the purchase of the stock of the 
Werner & Pfleiderer Co. by the claimant, was consum¬ 
mated on March 17, 1917, and that said contract was 
made in contemplation of war; that it was not entered 
into by the parties with the intention of consummat¬ 
ing a sale but to avoid the inconvenience which might 
otherwise result from a state of war. 

It is admitted, therefore, that the transaction de¬ 
scribed in paragraph VII of claimant’s amended bill 
of complaint did in fact take place prior to the declara¬ 
tion of war, and the stock certificates were delivered 
by the Werners to claimant at that time, in exchange 
for the 4,000 shares of stock of the Vienna Bank of 
Commerce. 

The only issues raised by these averments are: 

(1) Was the contract illegal because made in 
contemplation of war? and (2) did the parties in¬ 
tend to consummate a sale? 



33 


There was some question raised below as to whether 
the transaction took place on March 12th or March 
17th. We think it wholly immaterial whether the 
transaction took place on the former or latter date; 
in either event it was long prior to the war and the 
parties were under no disability because war was then 
imminent. 

All the evidence is to the effect that the contract of 
sale of the shares of stock was a bona fide transaction. 
Dr. Rosner, an eminent lawyer and a member of the 
highest political court of Austria, testified that the 
sale of stock was made in good faith, and as he be¬ 
lieved at the time, for the benefit of his clients. (Rec., 
pp. 43, 44, 46.) Mr. John Marshall, special assistant 
to the Attorney General, went to Vienna and interro¬ 
gated Dr. Rosner respecting the transaction, and at 
the suggestion of Mr. Marshall, Dr. Rosner asked the 
Werners to appear and submit to an examination also. 
They declined to do so, but their local attorney wrote 
a letter, which appears at Rec., pp. 40 and 41, the con¬ 
cluding sentence of which reads: 

‘‘Moreover, my clients” (The Werners) “con¬ 
sider this matter as terminated for them.” 

Dr. Rosner testified: 

That he had a general power of attorney from 
the Werners to dispose of this stock while they 
were away at war; that by chance Mr. Thorsch 
told him that he would like to change his Austrian 
investments into American securities, and it oc¬ 
curred to the witness to combine both interests. 
(Rec., p. 43.) 

That he had the stock for sale since 1916, when 
the Werners went away; that his acquaintance 
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with Americans was limited; and that Americans 
were the only prospective purchasers. (Rec., p. 
46.) 

Referring to the consideration, Dr. Rosner said: 

That he considered the price received the real 
value of the stock; that at that time he could not 
foresee that the amount of the stock would go so 
high; that the shares of the Vienna Bank of Com¬ 
merce were increased from 400 crowns to 850 
crowns. (Rec., pp. 44.) 

Further reference is made to the testimony of Dr. 

Rosner, pp. 38-48. 

The plaintiff testified on this point in substance: 

“Before purchasing the stock I looked up the 
balance sheets of the Werner & Pfleiderer Co. of 
the previous years. I also looked into the standing 
of the firm, which was known to me by name and 
reputation. The company had such a high reputa¬ 
tion that I could accept the balance sheets sub¬ 
mitted to me as correct.’’ (Rec., pp. 30, 31.) 

“I transferred and gave to Dr. Isidor Rosner, 
as representative of Richard and Otto Werner, 
4,000 shares of stock of the Vienna Bank of Com¬ 
merce in exchange for the 3,550 shares of stock 
in the Werner & Pfleiderer Company of Saginaw. 
* * * I received the certificates of stock of the 
Werner & Pfleiderer Company, in exchange for 
my stock of the Vienna Bank of Commerce on 
March 12,1917. * * * I had possession of these 
stock certificates continuously up to February, 
1920, when I delivered them to Mr. Leo M. Rapp'a- 
port, of Indianapolis, Indiana, to be held by him 
and Judge T. T. Ansberry of Defiance, Ohio, for 
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use as evidence in support of my claim.” (Rec., 

p. 22.) 

I ' 

i 

4 ‘After I was appointed American Vice-Consul, 
I thought it probable that my return to the United 
States would he deferred for several years, as I 
enjoyed the work and felt that I was serving my 
country in an honorable way. * * * At the 

end of the year 1916 it appeared to me possible 
that America would also be involved in the war, 
and as I was in this case determined to return 
to the United States I began to look about to 
convert my Austrian investments into American 
securities. I had bought small amounts of Ameri¬ 
can securities from time to time, and being ac¬ 
quainted with Dr. Rosner, and knowing that he 
had many clients, in other countries in industrial 
as well as in banking circles, I mentioned the fact 
to him that I was looking for such investments. 
He then told me that he had the stock of the 
Werner and Pfleiderer Company at Saginaw, 
Michigan, belonging to Richard and Otto Werner 
in his possession, and for sale, and after some 
negotiations we agreed on terms and the exchange 
was made, and the stock owned by Richard and 
Otto Werner in the Werner & Pfleiderer Company 
was bought by me on March 12, 1917. Delivery of 
the stock being made to me on that day. * * * 
No person except myself has any interest in the 
stock or claim. (Rec., p. 23.) 

“I did not think it was advisable to notfiv the 
manager of the plant at Saginaw, who was an 
old and trusted employe of the Werners, that I 
had become the owner of the property. I knew 
he could be relied upon as long as he thought he 
was managing the business for them and I ex¬ 
pected to get back to the United States before 
long.” * * * I only heard of it through my 

attorneys, and suppose that the cable protesting 
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against the sale was sent due to the fact that I 
had notified Dr. Rosner of the seizure and pro¬ 
posed sale of the plant at Saginaw. * * * I 

do not know the exact reason of their protest, 
but assume that it was due to the fact that I had 
notified Dr. Rosner that I would hold his clients 
responsible for damages arising out of the fact 
that the plant in Saginaw was to be sold as the 
property of Richard and Otto Werner, whereas 
they had sold to me 3,500 shares of the stock. 

* * The Werners have not to my knowledge 
claimed any interest in the 3,550 shares of stock 
of the Werner and Pfleiderer Company since same 
was sold to me in March, 1917, nor have they 
claimed any interest in the proceeds of the sale 
of stock in so far as I am informed. (Rec., p. 24.) 

Further reference is made to the testimony in de¬ 
tail (Rec., pp. 16-38). 

Both plaintiff and Dr. Rosner testified positively to 
the fact that the sale and transfer of the stock was a 
bona fide transaction and no evidence has been offered 
by the defendants to controvert their testimony. We 
submit there is no evidence to support the allegations 
of defendants, that when the transaction took place 
in March, 1917, the parties did not intend to consum¬ 
mate a sale of the stock. There is not even a logical 
theory to support defendants’ allegations. 

If the parties intended to make a pretended sale of 
the stock for the purpose of preventing the seizure 
thereof by the United States, the one thing necessary 
to carry that intent into effect would have been the 
transfer of this stock on the books of the Werner & 
Pfleiderer Company from the name of Richard Werner 
and Otto Werner to that of Hugo Thorsch, the Ameri¬ 
can citizen. This was not done and we submit that 
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this fact alone, if we had no other evidence at all, 
would give rise to the presumption that there was no 
such intent in the minds of the parties when the trans¬ 
action occurred. 


IV. 

THE CONTRACT FOR THE PURCHASE OF THE 
STOCK OF THE WERNER & PFLEIDERER 
COMPANY WAS VALID. 

It appears from the evidence introduced that the 
shares of stock were sold and the certificates trans¬ 
ferred and delivered to claimant in March, 1917, either 
on the 12th or on the 17th; that they had been pre¬ 
viously endorsed in blank by the Werners (Rec., p. 22), 
and that full payment by Thorsch for said shares of 
stock was made on the date of the delivery of said 
shares. Hence this was a completed transaction, fully 
executed, before war was declared. 

Section 9576 R. S. of Michigan authorizes the trans¬ 
fer of shares of stock by blank endorsement. This 
section was in force at the time of the purchase of the 
shares by Thorsch. 

In McLean v. Medicine Co., 96 Mich. 479, it was held 
that a purchaser of shares of stock upon an assign¬ 
ment and delivery of certificates becomes a stockholder 
and entitled to all the rights of every stockholder, 
notwithstanding the refusal of the president of the 
corporation to transfer his stock. 

The Trading with the Enemy Act does not make 
sales qf Xtock, made prior to April 6, 1917, by a Ger¬ 
man or Austrian citizen to an American citizen in¬ 
valid, no matter what the motive may have been which 
induced such transaction. 

This point was considered by Mr. Learned Hand, 
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District Judge, in Stolir v. Wallace, 269 Fed. 827, 
wherein he held: 

“It is clear that absolute transfers of choses 
of action before April 6, 1917, would be valid. 
Apparently the United States meant not to in¬ 
quire into such transfers as in fraud of its rights. 
There is no reason to extend the application of so 
penal a statute beyond its fair import.” 

The point was presented to the Court of Kings 
Bench in Wilson v. Ragosine & Co., 84 L. J. K. B. 2185; 
113 L. T. 47, and in that case it was held that a con¬ 
tract of sale of property between a German subject on 
the one hand and an English subject on the other, 
consummated on the dav before the declaration of war 
and in actual contemplation of war was not illegal. 

This decision was apparently approved by the Cir¬ 
cuit Court of Appeals of the first circuit in Mayer v. 
Garvan, 278 Fed. 27. 

The Government of the United States had no pros¬ 
pective interest in the shares of stock of the Werner & 
Pfleiderer Co. prior to the war because of the fact 
that they were owned by a German subject; and this 
contract was not in contravention of the settled prin¬ 
ciples of international law. 

L. Openheim in his work on International Law, Vol. 
2, Sec. 102, says: 

“There is now a customary rule of international 
law in existence prohibiting the confiscation of 
private property and the annulment of enemy 
debts on the territory of a belligerent/’ 

The same rule is announced by John Bassett Moore 
in his “International Digest,” page 308, wherein the 
authorities are cited. 
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The instructions given by this Government to its 
delegates to the Hague Conference in 1907 were in 
part as follows: 

“As the United States has for many years ad¬ 
vocated the exemption of all private property not 
contraband of war from hostile treatment, you 
are authorized to propose to the conference the 
principle of extending to strictly private property 
at sea the immunity from destruction or capture 
by belligerent powers which such property already 
enjoys on land as worthy of being incorporated 
in the permanent law of civilized nations.” 

President Roosevelt in his public message of De¬ 
cember 7, 1903, said: 

“It is anachronistic when private property is 
respected on land that it should not be respected 
at sea.” 

The parties to this contract testified that they be¬ 
lieved they had a right to make it and that it was not 
illegal, but what they believed about the matter is 
wholly immaterial. 

Williston on Contracts, Vol. I, Sec. 21, lays down 
the rule as follows: 

“The views of parties to an agreement as to 
what are the requirements of a contract, as to 
what mutual assent means, or consideration, or 
what contracts are enforceable without a writing, 
and what are not, are whollv immaterial. Thev are 
as immaterial as the views of an individual as 
to what constitute a tort. In regard to both torts 
and contracts, the law, not the parties, fixes the 
requirements of a legal obligation.” 
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It appears to be clearly settled by all the recognized 
authorities on International Law, as well as by refer¬ 
ence to our own international agreements, that the 
United States had no right to confiscate the private 
property of German subjects located within the terri¬ 
torial limits of our country. 

Hon. William C. Redfield, Secretary of Commerce, 
stated to the House Committee when the Trading with 
the Enemy Act was under consideration, that: 

“The creation of an alien property custodian 
is a novelty.’’ 

Hence, the seizure by such officer could not have 
been anticipated. 

There was no law authorizing the seizure of the 
property when the contract was made, the contract was 
not prohibited by any law of the United States and 
was therefore absolutely valid. 

V. 

PLAINTIFF SHOULD HAVE JUDGMENT FOR 
THE RETURN OF $332,084.60. 

There is a controversy as to the amount received 
by the Alien Property Custodian, less expenses, from 
the sale of the stock. 

It appears that the Alien Property Custodian and 
the Treasurer were uncertain as to whether or not the 
patents belonged to the corporation, and for this rea¬ 
son separate bids were received, one $332,084.60, for 
the 3,550 shares of stock, including the patents; the 
other $320,258.26, excluding the patents. By agree¬ 
ment of the parties the Alien Property Custodian sub¬ 
mitted a statement in alternative form showing the 
amount received and held by the Alien Property Cus- 
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todian, less expenses, including and excluding the 
patents. (Rec., pp. 84, 85, 86.) 

The record shows that the business of the Werner 
& Pfleiderer Company was conducted up to 1912 as a 
partnership. In that year the Werner & Pfleiderer 
Company was incorporated and all the assets includ¬ 
ing the patents were assigned by Richard Werner and 
Otto Werner to the corporation. (Rec., pp. 81, 82, 83.) 

The sale of the stock of the corporation carried with 
it all the assets thereof; and as the patents belonged 
to the corporation the new owners of the stock became 
the owners of the patents. Counsel for the Govern 
ment contend that because there was a tentative offer 
of $12,500 for the patents, this amount should be de¬ 
ducted from the total amount received by the Alien 
Property Custodian. 

For the purpose of testing this contention let us 
assume that all the assets of the corporation, at the 
time of sale were worth $351,000, and that the Alien 
Property Custodian obtained a tentative bid, from 
the prospective purchaser of that amount, for such 
assets; and thereupon the Alien Property Custodian 
sold the capital stock of the corporation, and the in¬ 
terest of the Werners, if any, in said assets for the 
sum of $351,000. Could it be contended, under such 
circumstances, that the whole proceeds of the sale 
should go into the treasury of the corporation, and 
the owners of the stock get nothing? 

If that were so the purchaser of the stock would 
have all the assets of the company and would be in 
control of the corporation, and might eventually re¬ 
cover from the Alien Property Custodian and the 
Treasurer the $351,000, paid for the stock, under pre¬ 
tense that it was paid for the assets of the corporation. 
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We think the contention of counsel is too absurd to 
require further comment. 

We assume the reason why a separate bid was first 
obtained on the patents was to satisfy the purchaser, 
and to make a record of their value, so that if it should 
thereafter appear that the patents belonged to the 
Werners and not to the corporation, their value might 
be turned over to them at the conclusion of the war, 
or when authorized by Congress. 

Respectfully submitted, 

T. T. Ansberry 
Geo. T. Farrell 
Counsel for Appellant. 
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In the Court of Appeals of the District 

of Columbia 


Hugo Thorsch, Appellant, 

v. 

Thomas W. Miller, as Alien Property 
Custodian; Frank White, as Treasurer 
of the United States; Richard Werner 
and Otto Werner, Appellees 


No. 4130 


BRIEF ON BEHALF OF THOMAS W. MILLER, AS ALIEN 
PROPERTY CUSTODIAN, AND FRANK WHITE, AS 
TREASURER OF THE UNITED STATES 


NATURE OF THE PROCEEDINGS 

This case is before this Court upon an appeal by 
the appellant from a final decree of the Supreme 
Court of the District of Columbia, dismissing the 
bill of complaint filed by the appellant. 

The suit was instituted under subsection (c) of 
Section 9 of the Trading with the Enemy Act, as 
amended, which is as follows: 

Any person whose property the President is 
authorized to return under the provisions of 
subsection (b) hereof may file notice of claim 
for the return of such property, as provided 
in subsection (a) hereof, and thereafter may 
make application to the President for allow- 

(i) 


ance of such claim, and/or may institute suit 
in equity to recover such property, as pro¬ 
vided in said subsection, and with like effect. 
The President or the court, as the case may 
be, may make the same determinations with 
respect to citizenship and other relevant facts 
that the President is authorized to make under 
the provisions of subsection (b) hereof. 

Subsection (a) of Section 9 of the said Act as 
amended, insofar as material, is as follows: 

That any person not an enemy or ally of 
enemy claiming any right or title in any 
money or other property which may have 
been conveyed, transferred, assigned, deliv¬ 
ered, or paid to the Alien Property Custodian, 
or seized by him hereunder, and held by him 
or by the Treasurer of the United States 
* * * may file with the said Custodian a 
notice of his claim under oath, and * * * 
institute a suit in equity in the Supreme 
Court of the District of Columbia * * * 
to establish the interest, right, title, or debt so 
claimed, and if so established the Court shall 
order the payment, conveyance, transfer, as¬ 
signment, or delivery to the said claimant of 
the money or other property so held by the 
Alien Property Custodian or by the Treasurer 
of the United States, or the interest therein to 
which the Court shall determine claimant is 
entitled. 

Subsection ( b ) insofar as material, is as follows: 

In respect of all money or other property 
conveyed, transferred, assigned, delivered, or 
paid to the Alien Property Custodian or seized 
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by him hereunder and held by him or by the 
Treasurer of the United States, if the Presi¬ 
dent shall determine that the owner thereof 
at the time such money or other property was 
required to be so conveyed, transferred, as¬ 
signed, delivered, or paid to the Alien Prop¬ 
erty Custodian or at the time when it was 
voluntarily delivered to him or was seized by 
him was— 

A citizen or subject of any nation or State or 
free city other than Germany or Austria or 
Hungary or Austria-Hungary, and is at the 
time of the return of such money or other 
property hereunder a citizen or subject of any 
such nation or State or free city, * * * 
then the President, without any application 
being made therefor, may order the payment, 
conveyance, transfer, assignment, or delivery 
of such money or other property held by the 
Alien Property Custodian or by the Treasurer 
of the United States * * *. 

STATEMENT OF THE CASE 

There are a number of facts which are not clearly 
brought out in the statement of the case prepared by 
the appellant, and in order that the Court may have 
clearly before it certain very material facts, a brief 
additional statement will be made. 

Appellant was born at Prague, then situated in 
Austria-Hungary. He came to this country in 1884, 
was naturalized, married and has one son. For a 
number of years he lived in Indianapolis and operated 
a job printing concern. Mr. Charles Brookwalter, 
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finishing his second term as Mayor of Indianapolis, 
became associated with plaintiff and after a period of 
about six months, and in the year 1912, plaintiff sold 
his interests in this business to Mr. Brookwalter and 
returned to Austria, taking up his residence in Vienna. 
He likewise, through his friend and attorney, Leo M. 
Rappaport, disposed of his home and every invest¬ 
ment which he had in this country, and upon receipt of 
the funds, which amounted to $500,000, exchanged 
them into Austrian crowns, at the rate of five crowns 
for one dollar. (Record, pages 29, 35, and 36.) 

In 1914, at the outbreak of the World War, and 
after Mr. Thorsch had been in Europe for over two 
years, it is claimed he discussed with Mr. Rappaport, 
his attorney, who was then in Vienna, returning with 
him to the United States, but he did not leave. 
About this period he volunteered for service in the 
American Consular office in Vienna (p. 107), “and 
through the influence of friends he had in Washing¬ 
ton/’ and on the recommendation of Mr. Charles 
Denby, he was appointed Vice Consul General. He 
served until the Consulate was closed in 1917, but he 
did not return with the other officials to America. 

During this period and in 1916 he became one of 
the founders of the Vienna Bank of Commerce of 
Vienna, Austria, and subscribed for various issues 
of its stock. On March 12, 1917, Thorsch owned 
7,500 shares in this bank, worth about 430 Austrian 
crowns per share. This was worth in money of the 
United States $530,000. (Rec. p. 21 and p. 28.) 
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Until recently Mr. Thorsch has been a member of 
the Board of Trustees of the Bank (Rec. p. 28) and 
was at the time his testimony was taken a member 
of the Board of Directors of the bank (Rec. p. 35). 
This investment represented the larger part of 
Thorsch’s fortune. He had sold everything he 
owned in the United States prior to this time, in¬ 
cluding his home, and had taken the proceeds of 
such sales to Austria with him. (Rec. p. 29.) 

Mr. Thorsch has never voted in the United States 
nor registered as a voter in the United States, nor 
has he paid any income tax since 1912 in the United 
States. (Rec. pp. 33 and 34.) 

In December, 1917, the Werner & Pfleiderer Com¬ 
pany made a report to the Alien Property Custodian 
through its secretary and treasurer, Emil Staehle, 
showing the officers of the Company to be Richard 
Werner, President, Cannstatt, Germany, and Otto 
Werner, first Vice President, Cannstatt, Germany, who 
were alien enemies, and who owned 3,550 shares of 
the capital stock of the company out of a total number 
of 3,750 shares issued. (Rec. pp. 91 to 96.) The 
Alien Property Custodian made a demand for the 
stock in question on March 7, 1918. The demand 
was duly served, and the Alien Property Custodian 
received the stock. In 1919 this stock was adver¬ 
tised for sale by the Custodian pursuant to Section 12 
of the Trading with the Enemy Act. Just prior to 
the sale, a telegram was received from Richard and 
Otto Werner and Gottlieb Scholl, protesting against 
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the sale of their shares. (Rec. p. 90.) The trans¬ 
lation of the telegram is as follows: 

Constatt, Sept. 12, '19. 
Werner & Pfleiderer, Saginaw: 

We are informed that our shares will be sold 
on September 12; we protest against this sale 
as being no legal and ask Messrs. Staehle 
and Pfletscher to protest in our name. (Italics 
ours.) 

Sale of the stock was made, however, for $338,500, 
and Hugo Thorsch later filed a claim asserting that 
he was entitled to the proceeds ol the sale of the stock. 
This claim was founded upon the allegation that on 
March 12, 1917, over a month after diplomatic rela¬ 
tions had been severed with Germany, he had effected 
an exchange of the stock of Richard and Otto Werner, 
through a friend and associate, Dr. Rosner, the 
consideration being 4,000 shares of the stock of 
the Vienna Bank of Commerce, which at the pre¬ 
vailing rate of exchange, when purchased, was w r orth 
$150,000. 

It is stated in appellant’s brief that Dr. Rosner had 
a power of attorney to sell the stock, and before pur¬ 
chasing the stock, appellant made investigation as 
to the value of the stock; and that w r hen appellant 
heard of the seizure, he made protest. None of these 
statements, however, are supported by evidence, 
other than by self-serving declarations. Counsel for 
the appellees demanded that Dr. Rosner’s power 
of attorney and other papers be produced, but at 
no time during the proceeding w r ere they produced. 
(Rec. p. 41.) 
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THE ISSUES 

The issues in this case are: 

(1) Has the appellant overcome the presumption 
of expatriation which arose by reason of his residence 
in the country of his origin, and is the appellant, not 
having returned to the United States, entitled to 
maintain this suit? 

(2) Did the appellant secure title to the property 
pursuant to the alleged transaction of March 12, 
1917? 

(3) Was the alleged transaction of March 12, 1917, 
bona fide ? 

(4) Was the transaction of March 12, 1917, a col¬ 
orable transaction entered into solely for the purpose 
of avoiding the consequences of war, and not intended 
to be a bona fide transfer of title? 

ARGUMENT 

I 

The appellant has not overcome the presumption oi 

expatriation which arose against him by reason of 

his residence in Austria. 

The appellant here has never returned to the 
United States to remain permanently since he de¬ 
parted therefrom in 1912, and he is at the present 
time and was at the date of the hearing of this cause 
residing in Vienna, Austria. 

Section 2 of the Act of March 2, 1907, 34 Stat. at 
L. 1228, in part, provides as follows: 

When any naturalized citizen shall have 
resided for two years in the foreign state from 
which he came, or for five vears in anv other 
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foreign state, it shall be presumed that he has 
ceased to be an American citizen, and the place 
of his general abode shall be deemed his place 
of residence during said years: Provided , how-. 
ever , That such presumption may be overcome 
on the presentation of satisfactory evidence 
to a diplomatic or consular officer of the 
United States, under such rules and regula¬ 
tions as the Department of State may pre¬ 
scribe: And provided also , That no American 
citizen shall be allowed to expatriate himself 
when his country is at war. 

There is no question but that the appellant has 
resided in the country from which he came, namely, 
Austria, for a period of more than two years, exclusive 
of the time when the United States was at war with 
Austria. The actual facts denuded of all conjecture 
and supposition and which can not be disputed leave 
no shadow of a doubt as to the intention of the 
appellant to forsake the United States as his home and 
country, and to make his home in Austria, the place 
from whence he came. These facts can be brieflv 
stated: The appellant left the United States in 1912. 
He sold a profitable business, together with every 
other piece of property, including his home, which 
he owned in the United States. All of his property 
thus liquidated produced a sum of money between 
$400,000 and $500,000 in amount. This money was 
all either taken to Austria by the appellant or was sent 
to him shortly after his departure. (Rec. p. 21.) 

After he went to Austria the appellant became one 
of the organizers of an Austria bank known as the 
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Vienna Bank of Commerce, and on March 12, 1917, 
he had become the owner of 7,500 shares of the stock 
in that bank (Rec. p. 21), which was worth approxi¬ 
mately $530,000 (Rec. p. 28). Thus it will be seen 
that almost his entire fortune if not his entire for¬ 
tune, was bound up in a business in Austria. He 
became one of the members of the Board of Trustees 
of the Austrian Bank, and was at the time his testi¬ 
mony was taken in Austria, one of the directors of the 
Bank. (Rec. p. 28 and p. 35.) 

At no time since 1912 has the appellant ever voted 
in an election in the United States, nor has he reg¬ 
istered as a voter in the United States, nor has he 
paid any income tax in the United States. (Rec. 
pp. 33 and 34.) 

He returned to the United States for short periods 
of time immediately preceding the war and subse¬ 
quent to the war, but he always returned to Austria 
with his family. He lays much stress on the fact 
that he served as an American Vice Consul in Vienna. 
From a reading of the entire record it is apparent, 
however, that Thorsch became such purely for the 
purpose of securing the advantages that such a posi¬ 
tion would insure. An effort was made to show by 
the testimony of Mr. Charles Denby that Thorsch 
had been strenuously solicited to accept the position. 
Mr. Denby’s testimony does not bear out this proposi¬ 
tion. At this time it was not necessary that a per¬ 
son, in order to occupy the position of Vice Consul, be 
an American citizen. Such was the law and such is 
the holding of the Department of State. (Rec. p. 
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89.) With respect to Mr. Thorsch’s appointment, 
the State Department said: 

I may add that at the time when Mr. 
Thorsch was appointed Vice Consul, that is, 
February 6, 1915, the law did not require that 
Vice Consuls should be American citizens, so 
that his appointment as such did not neces¬ 
sarily imply recognition of him as a citizen of 
the United States. (Rec. p. 89.) 

The record further shows that Mr. Denby made 
no very thorough search or investigation as to 
Mr. Thorsch’s citizenship. He so states. (Rec. p. 51.) 
As a matter of fact the entire acquaintance of 
Mr. Denby with Mr. Thorsch extended over a 
period of only four months. (Rec. p. 55.) 

Mr. Thorsch took his son with him to Austria in 
1912. Thereafter the son returned to the United 
States and remained a short period, during which 
time he was graduated from the University of 
Pennsylvania in 1916. Thereafter the son returned 
to Austria. He married a Viennese girl and is now 
residing in Vienna. (Rec. p. 36.) All these facts 
speak volumes, and indicate clearly the intention of 
the appellant. 

Apparently, in order to soften the effect of this 
continued residence of over twelve years, appellant 
makes an ingenious division of the time into four 
periods, but this division can not hide the fact that 
plaintiff had lived in Austria for nearly five years 
before our entrance into the war and has lived there 
ever since. Plaintiff can not escape this limitation 
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by an attempted exception of his consular service. 
He had expatriated himself before he entered the 
consular service and inasmuch as citizenship was not 
a requisite for this service, when he entered the service, 
and how long he continued has no material bearing 
upon the proper determination of this issue. 

Stress is laid upon the circumstance that only one 
witness has testified positively on behalf of defend¬ 
ants that when Mr. Thorsch left Indianapolis in 
1912 that he stated to him that he expected to 
make Vienna his home. It was not categorically 
denied by Mr. Thorsch. (Record, p. 19.) It is 
submitted that this is the only witness who has 
testified positively on the subject. 

It is persuasive, too, that the Alien Property 
Custodian called the only witness who could be most 
reasonably expected to know and remember the 

r 

original purpose of Mr. Thorsch. With all others it 
was a question of curiosity or mild interest at best. 
With Mr. Bookwalter, who purchased his business 
in Indianapolis, it was a matter of gravest concern. 
It can be readily appreciated that before he would 
make the investment necessary to purchase this stock 
of Mr. Thorsch, he would be concerned with the plans 
of a man who had built up the business and whose 
knowledge of the same and the good will which he 
had acquired would make him a dangerous competi¬ 
tor should he afterwards engage in a like business. 

Weight should likewise be given to the fact that 
he not only sold his business and his home, but that 
he disposed of a number of sound investments, and 
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in fact completely disassociated himself with every 
interest which he had in this country, and exchanged 
the proceeds into the currency of the country of his 
nativity. So far as the record shows, the proceeds 
of over $500,000 was invested in Austria. About 
two-thirds of his money he invested in an Austrian 
bank. 

In 1914, when the World War broke out, he re¬ 
mained in Austria. In 1917, when his associates in 
the consulate returned to this country, he remained 
in Austria. His various trips to America during this 
period were temporary visits. It is true various 
excuses are offered, but the fact remains that he 
disposed of all of his property here, he invested the 
proceeds abroad, and has lived in Austria .contin¬ 
uously for twelve years. 

Even if Mr. Thorsch, as testified by Mr. Keegan 
(Record, page 70), expressed a desire to resume resi¬ 
dence in America in 1920, having in mind the 
prospect of recovery of this fund, that contingent 
expectancy is not controlling. Neither is the fact 
that Mr. Thorsch retained memberships in various 
clubs in Indianapolis proof of his citizenship. There 
are several possible explanations of this attitude. He 
had lived many years in Indianapolis, had many 
friends there, had made his fortune there. 

The fact, however, must be clearly kept in mind 
that Mr. Thorsch,' although he returned to the 
United States several times subsequent to the war 
for short periods of time, always returned to Europe, 
even desiring to return to Europe so much that he 
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borrowed the money to enable him and his wife to 
return to Austria after their last visit to the United 
States. (Rec. p. 63.) 

It is apparent from the testimony of Thorsch that 
he was more of a European than he was an American. 
He enjoyed the life in Vienna. His friend, Theodore 
Stempfel, in referring to Mr. Thorsch said (Rec. 

p. 116): . 

He was a man who enjoyed life. He was a 
' man who enjoyed to go to a concert and to eat 
well and drink well, and I suppose that any¬ 
body who is over there will admit that Vienna 
is far superior to America in that respect. 

These considerations are more or less speculative 
and to reach a conclusive understanding one must 

4 

recur to two unanswerable questions. 

If Mr. Thorsch did not intend to make Vienna his 
permanent home, why did he sell everything he 
owned in America and go there and invest his money 
in an Austrian business? 

And if Mr. Thorsch expected to continue an 
American citizen why did he not return and why 
does he still stay in Vienna? 

Mr. Thorsch’s connection with the Consulate is 
cited as an evidence of his American citizenship. 
His service in the Consulate has no legal effect. All 
things considered, it should have no sympathetic 
bearing on the determination of this question. 
When the World War came on, the obvious inclina¬ 
tion of Americans was to flee the belligerent countries 
of Europe and return to the safety and security of 
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their homes. Mr. Thorsch stayed in Vienna. Had 
he openly taken up allegiance with Austria, his son 
and possibly himself, would have been subjected to 
the draft. His fortune would have been conscripted. 
By claiming American citizenship at this period, he 
escaped. His friend, Mr. Denby, hints at the 
advantages which accrued. He was exempt from 
taxation. (Record, pages 49-52.) “ Another thing, 

he would occupy a position of respect and distinc¬ 
tion in the community, he would be free from mili¬ 
tary requirements of all kinds and other require¬ 
ments that do not suggest themselves.” Mr. Denby 
likewise states that the Austrian Government would 
have consented to his employing anybody. Mr. 
Thorsch’s course in this matter likewise prevented 
military service of the son in the American army, 
and excused him from sacrifices which loyal Ameri¬ 
cans were making on behalf of their Government. 

Again when the consular office was closed all of 
Mr. Thorsch’s associates returned to this country, 
except Mr. Thorsch and his family. Mr. Thorsch 
had a son and a fortune earned in America. He 
proceeded with a plan of action which effectively 
kept him aloof. Indirectly, through the participa¬ 
tion of the Bank, in which he owned about one- 
eighth of the stock, in Austrian war loans, he gave 
aid and comfort to the enemy of the country to 
which he now claims allegiance. 

Not only has he not returned, but he has never 
stated without reservation that he intends to return. 
Excuses and reasons are given for his failure to re- 
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turn at certain periods, but if he wanted to return 
there was certainly one of the 365 days in one of the 
twelve years that excuses would have been lacking. 
Most of these excuses themselves admit a financial 
motive. We are not persuaded, however, that Mr. 
Thorsch has lost his entire fortune. At least there 
is no evidence of that fact. Of course, the currency 
of Austria has become depreciated, and that country 
suffered severe hardships, but unless Mr. Thorsch, 
which he would not admit, placed a part of his for¬ 
tune at the disposal of the Austrian Government, 
there is no other explanation which would square the 
claim of poverty now made for him. Apparently 
nearly all of his money went into the Bank. There 
has been no evidence to show that the Bank has be¬ 
come insolvent or suffered losses. If Mr. Thorsch, 
however, did dissipate his funds in the purchase of 
Austrian war bonds, then the present claim of finan¬ 
cial embarrassment is entirely consistent and reason¬ 
able. To assert such a circumstance, however, would, 
of course, defeat his claim of American citizenship. 

The privilege of American citizenship likewise 
entails responsibilities and duties. During the period 
when we were at war and the loyal citizens of this 
country were throwing their fortunes into the balance, 
when every relationship, including the very essen¬ 
tials of life were affected, when mothers were giving 
up their sons, Mr. Thorsch was managing a bank 
which was financially aiding those who were bearing 
arms against American soldiers. 


It is not urged here that Hugo Thorsch necessarily 
intended to be a traitor, or that his services in the 
Consulate were intended to produce the effect 
claimed. That would be to enter again into the 
field of speculation, but a thorough study of all the 
facts and circumstances attending the departure, the 
residence and the conduct of Mr. Thorsch since 1912, 
brings the conviction that the course pursued was 
dictated by financial rather than patriotic considera¬ 
tions, and that the sum total of the result achieved 
was relief from onerous taxation in both countries, his 
only son from military duties and under all the circum¬ 
stances, the manner of his leaving, the fact of his staying 
and his absence even yet, lead to the inevitable con¬ 
clusion that he has become expatriated. Measured by 
a financial yard stick everything that Mr. Thorsch 
has done becomes understandable, and sustains the 
theory of the Alien Property Custodian. 

II 

Appellant not having returned to the United States 
arid not having given satisfactory evidence to the 
court of his uninterrupted loyalty to the United 
States during his absence, and that he has returned 
to the United States or that he, although desiring 
to return, has been prevented from so returning by 
circumstances beyond his control, is not entitled to 
maintain this suit 

The only right of the appellant to recover the 
property here involved from the Alien Property Cus¬ 
todian is such right as is given to him by Congress. 
Section 2 of the Trading with the Enemy Act defines 
an enemy, amongst other things, as any individual 
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resident within enemy territory. The appellant was 
resident within enemy territory. He; therefore, was 
an enemy and his property was subject to seizure, 
even assuming for the sake of argument that the 
property involved in this suit belonged to him. 
The only manner in which he could secure the return 
of such property was by force of legislation subse¬ 
quent to the war. This Court has held that an 
enemy merely by changing residence or circumstances 
can not change his enemy character. Swiss National 
Insurance Co. v. Custodmn f 289 Fed. 571. 

The provisions of subsections (c) and (b) of Section 
9 enacted as an amendment to the provisions of the 
original Section 9 on June 5, 1920, provided that 
American citizens, even though they were enemies, 
could secure the return of property belonging to them, 
which had been seized. But this statute assumed 
American citizenship. The plaintiff in this case be¬ 
came expatriated by reason of being a person who 
was a naturalized citizen, and had resided for a long 
period of time in his native country. Furthermore, 
the provisions of the Act of March 4, 1923, which 
added Section 21 to the Trading with the Enemy Act, 
specifically covered the present case. Section 21 is 
as follows: 

That the claim of any naturalized American 
citizen under the provisions of this Act shall 
not be denied on the ground of any presump¬ 
tion of expatriation which has arisen against 
him, under the second sentence of section 2 of 
the Act entitled “ An Act in reference to the 
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expatriation of citizens and their protection 
abroad,” approved March 2, 1907, if he shall 
give satisfactory evidence to the President or 
the court, as the case may be, of his uninter¬ 
rupted loyalty to the United States during 
his absence, and that he has returned to the 
United States, or that he, although desiring 
to return, has been prevented from so return¬ 
ing by circumstances beyond his control. 

In the present case there is no evidence showing the 
uninterrupted loyalty of the appellant during his 
absence from the United States. Furthermore he 
has not returned to the United States, and there is 
no positive indication in the evidence that he even 
expects to return. There is nothing in the evidence 
to show that the appellant, although desiring to 
return, has been prevented from so returning by 
circumstances beyond his control. In fact, all the 
evidence shows that the appellant could return to the 
United States if he so desired. Since the signing of 
the Armistice he has been to the United States at 
least twice. He landed in the United States around 
New Year’s, 1920 (Rec. p. 61), and returned to 
Austria. (Rec. p. 63.) He came to the United 
States in 1921, borrowing money from his friend 
Rappaport, both to make the trip to the United 
States and return. He has been in Austria ever 
since. (Rec. p. 63.) 

The testimony shows that at the time he came to 
the United States around New Year’s, 1920, had he 
converted his Austrian holdings into American money 
he would have had $12,000 or $15,000. (Rec. p. 62.) 
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The evidence indicates that he is staying in Austria 
because he can live there better than he can in the 
United States. (Rec. p. 62.) From all this it is 
quite apparent that the plaintiff has not fulfilled 
the requirements of Section 21 of the Trading with 
the Enemy Act so as to entitle him to maintain this 
suit. For this reason, if for no other, the decree of 
the District Court should be affirmed. 

Ill 

The appellant did not secure title to the property by 
the transaction of March 12, 1917 

While Justice Siddons did not decide the bona 
fides of the transaction, this very significant com¬ 
ment appears in the memorandum filed: 

The circumstances surrounding the trans¬ 
action contain elements that arouse strong 
suspicion of its good faith, not overcome by 
the facts urged by the plaintiff in support of 
his contentions. 

The only evidence in support of claimants title is 
his present possession of certificates of stock signed 
in blank by Otto and Richard Werner, and the 
testimony of himself and Dr. Rosner that the ex¬ 
change was made of 4,000 shares of the Bank for the 
stock in question on March 12, 1917. Dr. Rosner 
testified that when Otto and Richard Werner en¬ 
tered the war they left the stock in his possession, 
with general power of attorney, giving him authority 
to sell. He was asked to produce this power of 
attorney hut did not do so. It is submitted that it 
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constitutes an important link in plaintiff’s chain of 
title, and failure to produce necessarily constitutes 
a serious and fatal defect. It is conceivable that if 
a power of attorney, if such there was, had been 
produced, it might have failed to constitute sufficient 
authority for this exchange. The certificates are 
signed in blank and undated. The Werners were 
soldiers in the German army. It is entirely reason¬ 
able to suppose that they might leave their papers 
with some trusted person, but whether they intended 
that these certificates, constituting title to one of 
their chain of plants, would be sold unless there was 
some financial or urgent reason, is another matter. 
In the consideration of this proposition, we respect¬ 
fully invite the attention of the Court to all the facts 
and circumstances in this case, because a thorough 
and correct analysis of this situation requires the 
light of all the facts and circumstances. 

The testimony of the plaintiff and Dr. Rosner with 
respect to the exchange of stock upon which this claim 
is based is inconsistent with the facts and circum¬ 
stances surrounding this transaction. There was 
admittedly no financial reason on the part of Dr. 
Rosner’s alleged clients to negotiate this sale. No 
previous effort had been made to sell the stock, al¬ 
though Dr. Rosner claimed to have had the authority 
for several years. In disposing of the stock, Dr. 
Rosner alienated his clients from one of a chain of 
similar institutions, the consideration being Bank 
stock in another country. 
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The Alien Property Custodian received $338,500 

for this stock. Dr. Rosner received Bank stock of the 

value at the current rate of exchange of $150,000. 

He received Austrian Bank stock at a time when 

Austria had been in a conflict for over three years, and 

when it was certain the United States was to enter 

the war against it. Mr. Thorsch, on the other hand, 

would have purchased the plant, which he had never 

seen, and which he did not take time to investigate, in 

the careful, prudent manner which he could have done 

through the assistance of his friends in this country, 
* 

particularly his trusted counsellor and friend, Mr. 
Rappaport. It is true he claimed to have seen finan¬ 
cial statements and pictures, but he did not produce 
them, although called upon. (Record, page 31.) 

At the time plaintiff claims to have made this 
exchange he was an American Vice Consul. Over a 
month intervened before his associates left Vienna. 
It is not claimed that he even mentioned to any of 
the men with whom he was in daily contact that he 
had just made an important business transaction in 
their country. When he became identified with the 
Bank he gave formal notification. Seemingly it 
would have been the most natural thing in the world 
for him to have at least made some reference to a 
matter of such importance to his alleged fellow 
countrymen and associates, especially since they were 
returning and he was staying. When he found that 
war was imminent and that he was staying and they 
were going to America, why did he not ask one of 
them to advise him with respect to the future happen- 



ings of this enterprise? He had a month in which 
he could have written and insured safe carriage to Mr. 
Rappaport. He could have mailed the stock for 
transfer. He could have sent the stock to Mr. 
Rappaport as evidence of his ownership, if same was 
necessary to be shown. He did anticipate, as 
admitted in his own testimony, danger of seizure, yet 
he did nothing. (Record, page 31.) 

After the consular officers had left, he could have 
still communicated with persons in the United States. 
After the armistice was signed, nearly a year elapsed 
before the sale in which he could have communicated, 
or at least made inquiry as to the status of this plant. 
He had been through an experience where relation¬ 
ships had changed, where dire happenings were the 
order of the day, where property was constantly 
being destroyed, where the old order passed and new 
conditions and circumstances were daily and constant. 
If poverty-stricken in Austria, he had left only his 
interest in this plant, how can a man of his admitted 

business acumen justify inaction for a year until the 

% 

advertisement of sale by the Alien Property Custo¬ 
dian? 

This company was located at a considerable dis¬ 
tance from Indianapolis, where he had lived. He had 
never seen it. He could not have known much about 
it. If his storv is to be believed, he had owned the 
stock for two years and a half without a single com¬ 
munication directly or indirectly with reference to it 

or the business. Hugo Thorsch is an experienced 
business man. His achievements leave no room for 
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doubt on this score. He anticipated, and Dr. Rosner 
anticipated seizure, and his failure to tell anyone about 
this transaction or take any steps during a period of 
two years and a half to protect his situation, can not 
be reasonably reconciled with his alleged ownership. 
Mr. Thorsch, a former consular officer, connected 
with a bank which must have had foreign connec¬ 
tions, did not avail himself of this avenue and re¬ 
mained silent during this long period of thirty months. 
When the seizure was made and the property adver¬ 
tised, it was not Mr. Thorsch hut the Werners who pro¬ 
tested that their stock should not he sold. (Rec. p. 90.) 
Dr. Rosner admits that he knew of such a cablegram. 
Why did he not assert this claim of Hugo Thorsch, 
an alleged-American, instead of persisting in the posi¬ 
tion that it was the Werner stock? If Dr. Rosner’s 
testimony is to be believed, then the Werner cable¬ 
gram, w r hich he sanctioned, was untrue. The para¬ 
lyzing effect of this cablegram, however, is that it 

* 

shows the Werners still claiming ownership of this 
stock months and years after the alleged sale to 
Thorsch took place, and their refusal to testify and 
the reasons given, does not confirm Mr. Thorsch’s 
claim. 

It is admitted that they did not exercise owner- 
ship of the alleged bank stock exchanged. The curi¬ 
ous letter presented in their behalf, but not signed 
by them (Record, page 40) might mean several things. 
It certainly does not affirmatively confirm this al¬ 
leged sale of stock. The sale referred to in the letter 
is the sale by the American authorities. The letter 
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concludes with the statement: “Moreover, my clients 
consider this matter as terminated for them.” This 
is the strongest statement tending to confirm plain¬ 
tiff’s theory in the letter, but it leaves much to the 
imagination. Accordingly, it is contended that the 
failure of the Werners to testify, together with the 
failure to produce even the documentary evidence 
claimed to be available, the conduct of Mr. Thorsch, 
and the telegraphic protest of the Werners taken 
together constitute an indestructable chain of cir¬ 
cumstances disproving the bona fides of this claim. 

IV 

The transaction of March 12, 1917, was a colorable 
transaction not intended to consummate an abso¬ 
lute transfer of title to the appellant, being a mere 
cover to avoid the consequences of war 

This alleged transaction was made after the sev¬ 
erance of diplomatic relations by the United States 
with Germany. To the tutored mind of the inter¬ 
national lawyer, Dr. Rosner, that meant war just as 
soon as it could be developed through the constitu¬ 
tional limitations of our Government. This trans¬ 
action, then, if there was any transaction, was made 
at a time when we were virtually at war with the 
country of the Werners. Dr. Rosner was experienced 
and knew what to expect with respect to alien 
property. 

Applying the rule of reason to all these facts, it 
follows logically that this transaction, if made, was 
prompted by the fear of seizure and to lodge title 
in a more reassuring claimant, the former American 


Consular official, and that Thorsch’s failure to exer¬ 
cise ownership, have the stock transferred, or take 
any steps to protect his investment, proves that it 
was a colorable transaction and not intended to be 
completely carried out. It is hardly necessary to 
elaborate this position because the anticipation of 
war is practically admitted, and the circumstances 
which force this conclusion have alreadv been 
pointed out and, indeed, stand out through all this 
testimony. 

In the case of Stoehr v. Garvan , reported in 255 
U. S. 239, Mr. Justice Van Devanter, speaking to 
the Court, said: 

The District Court, after reviewing the proof 
at length, concluded that the contract was not 
prompted by commercial motives, nor based 
on an estimate of mutual advantages, and was 
not intended as a genuine business transac¬ 
tion, but was made to avoid inconveniences 
which otherwise might ensue from a state of 
war; and that the parties intended to leave 
the beneficial ownership in the German cor¬ 
poration and not pass it to the New York 
corporation. We reach the same conclusion. 
On no other theory can the acts of those who 
were concerned be explained or their declara¬ 
tions reconciled. The mere recitation of the 
facts makes this so plain that we refrain from 
any special discussion of them. 

It is not contended that the facts in this case are 
precisely identical, but that the principle here enun¬ 
ciated should be properly applied to this case with 
the same conclusion. 
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CONCLUSION 

From the foregoing it appears: 

(1) That the appellant has not overcome the pre¬ 
sumption of expatriation, which arose against him 
by reason of his residence in Austria. 

(2) That the appellant has not given satisfactory 
evidence of his uninterrupted loyalty to the United 
States during his absence. 

(3) That the appellant has not returned to the 
United States. 

(4) That the appellant has not shown that he 
desires to return to the United States. 

(5) That the appellant has not shown that he, 
although desiring to return to the United States, 
has been prevented from so returning by circum¬ 
stances beyond his control. 

(6) That the appellant is not the owner of prop¬ 
erty for which suit was brought. 

The decree of the Supreme Court of the District of 
Columbia should be affirmed. 

Respectfully submitted. 

Peyton Gordon, 

Attorney of the United States in and 

for the District of Columbia. 
John Marshall, 

Dean Hill Stanley, 

Adna R. Johnson, Jr., 

Special Assistants to the Attorney General, 

Attorneys for Appellees. 
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original Counsel for both parties. Before the ex¬ 
amination of Mr. Thorsch in Vienna testimony 
relating solely to this issue had been taken in 
Indianapolis, Counsel for both parties being rep¬ 
resented. On page 23 of the Record Mr. Thorsch, 
in response to interrogatories propounded by his 
Counsel, said: “ Previous to that time (referring 
to purchase of Werner Pfleiderer stock) I had 
made investments in Austrian commercial and 
industrial securities from time to time. On page 
29 of the Record Mr. Thorsch testified: 

Q. As I understand, the money for the 
sale of your business, your home, and other 
investments was transferred to you in Aus¬ 
tria? 

A. Yes. 

Q. Was it exchanged into Austrian 
crowns ? 

A. Yes. 

Mr. Rappaport testified with respect to the time 
when these funds were transmitted that certain 
original papers attached to the claim showed the 
•exact dates, and these papers show that a large 
part of the funds were transmitted in the year 
1912. 

Again on page 33 of the Record Mr. Thorsch 
testified: 

Q. Have you taken any steps since your 
return to Vienna in 1912 to retain your citi¬ 
zenship ? 

A. No. 
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Mr. Samuel E. Rauh, a friend of Mr. Thorsch’s, 
testified (Rec. p. 100): 

Q. You made affidavit, on the 27th of 
May, 1921, to this effect—I am reading the 
exact words from the affidavit: “ Several 
months prior to his going to Vienna ”— 
referring to Mr. Thorsch—“ I had a con¬ 
versation with him, in which conversation 
Mr. Thorsch stated to me that if he liked 
it in Vienna, he would stay there, and if he 
did not, he would return to the United 
States.” You confirm and reiterate that 
statement here, do vou not? 

A. I certainly do. 

Charles A. Bookwalter testified (Rec. p. 102): 

Q. When he sold this stock to you or at 
any time about that time, did he ever say 
anything to you where he was going to live ? 

A. Yes. 

Q. What did he say? 

A. He said he was going back to Austria. 
* # * * * 

Q. Did he every say to you that he ex¬ 
pected to make Vienna his permanent fu¬ 
ture home? 

A. Yes. 

Mr. Rappaport, counsel for Mr. Thorsch while 
he lived in Indianapolis, who disposed of Thorsch’s 
remaining investments and who has acted as 
counsel from the beginning for Mr. Thorsch, 
lestified (Rec. p. 57): 

He said that he intended to go to Europe 
and in all probability would remain in 
Vienna for several years. 
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The one fact that was always conceded in this 
case, and which is developed by practically every 
witness who has testified, is that Mr. Thorsch left 
Indianapolis for Vienna and has resided there con- 
tinuouslv ever since. Further citations of the 
Record would only be cumulative evidence and are 
omitted for the sake of brevity. In the original 
brief filed by appellant this fact is completely ad¬ 
mitted and argument based upon the fact of his 
arrival in Vienna “ in the Summer or Fall of 

1912.” (Appellant’s brief, p. 11). 

PRESUMPTION OF EXPATRIATION 

Counsel in the original brief attempted to defeat 
the presumption of expatriation by dividing the 
period of Mr. Thorsch’s residence in Vienna into 
four periods. In the reply brief the fact of his 
visits to America in 1915,1920, and 1921, are urged 
as returns which would defeat the limitation. At¬ 
tention is called to the fact that before Mr. 
Thorsch’s return in 1915, he had resided in Vienna 
for three vears, and that the visits in 1920 and in 
1921 were in an endeavor to secure the allowance 
of this claim and could not be considered as an aid 
to the reestablishment of his status as an American 
citizen. The question of his loyalty likewise need 
not be extensively reargued. Mr. Denby, who is 
relied upon as the sponsor for Mr. Thorsch’s 
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loyalty, testified with respect to his investigation 
(Rec. p. 51) as follows: 

Q. What investigation as to Mr. Thorsch’s 
citizenship did you make at the time he was 
* appointed as Vice Consul General? 

A. I didn’t make any very thorough 
search, I recommended appointing him on 
his papers and on his application. 

FAILURE OF APPELLANT TO PROVE HIS LOYALTY 

It is necessary again to emphasize the absolute 
failure of the appellant to introduce any evidence 
whatsoever of his uninterrupted loyalty to the 
United States during his absence. There is not 
one word of evidence in the record which shows 
that the appellant has been uninterruptedly loyal 
to the United States during his absence from the 
United States. Opportunity was given by the 
Trial Justice (Rec. p. 15) for the appellant to 
put in evidence as to his loyalty. He did not 
avail himself of this opportunity. Pages 16 to 
19 of the brief in chief of the appellees deal with 
this question. It overshadows all the other ques¬ 
tions in the case. Section 21 of the Act of JJarch 
4, 1923 (quoted at the bottom of page 17 and top 
of page 18 of appellee’s main brief), is clear and 
unmistakable in its terms. Appellant was a nat¬ 
uralized citizen of the United States. A pre¬ 
sumption of expatriation arose against him under 
the provisions of the Act of March 2, 1907 (34 
Stat. 1228), quoted on pages 7 and 8 of appellant’s 
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main brief; he has not given satisfactory evidence 
to the President or to the Court of his uninter¬ 
rupted loyalty to the United States during his ab¬ 
sence; he has not returned to the United States; 
he is still in Austria; and he has not shown ihat, 
although desiring to return to the United States, 
he has been prevented from so returning by cir¬ 
cumstances bevond his control. It is now six 

* 

years since the Armistice was signed, five years 
since communication with Austria was opened, and 
over three years since actual peace was signed 
between the United States and Austria and still 
the appellant, a naturalized citizen of the United 
States, resides in Austria. What claim has he for 
protection as an American citizen under the laws 
of the United States? 

The appellant has not proved his loyalty to the United 
States and it must therefore be presumed that he is 
disloyal 

ALLEGED MISSTATEMENTS IN APPELLEE’S BRIEF 

It is not deemed necessary to reply specifically 
to all the alleged misstatements and distorted facts 
which the reply brief refers to. The first mis¬ 
statement referred to is an example. Mr. Thorsch 
testified on pages 33 and 34: 

He paid no poll tax in Indiana, that he 
had taken no steps to remain a voter, and 
that he paid no income-tax returns at any 
time in the United States. 
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Reply brief argues, page 4, that Vienna is not in 
the foreign state of the appellant’s nativity. On 
page 11 in the same brief it refers to him as 
“ an Austrian by birth.” 

BONA FIDES OF THE SALE 

The point is stressed that the alleged power of 
attorney which Dr. Rosner testified was the mov¬ 
ing basis of the transfer of the Werner stock is 
not material evidence in this case and that the 
stock was negotiable “ passing by delivery like a 
$5.00 bill.” Under all the facts of this case, we 
reaffirm the position that the power of attorney 
was materially linked in the appellant’s claim of 
title. Without entering the field of speculation, 
there could have been many reasons why combat¬ 
ants should leave their securities endorsed in 
blank with their attorney with no expectation or 
authority to dispose of them for the purpose of 
reinvestment or exchange. Counsel dismisses 
lightly the cablegram of December 12, 1919, in 
which the Werners protested the sale of this stock 
by the Alien Property Custodian and cites Dr. 
Rosner’s testimony as a complete and satisfactory 
explanation. If this sale had been actually con¬ 
summated two and a half years previously to Mr. 
Thorsch, how did Dr. Rosner or the Werners know 
that the Manager of the plant did not know of 
the sale. This explanation contemplates the wit ¬ 
ness’s knowledge of a fact which he could not 
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have possibly known absolutely. Dr. Rosner is 
admittedly a learned and astute man, thoroughly 
versed in transactions of this character. The ob¬ 
vious thing to have done was to have notified Mr. 
Thorseli and permitted him to protest. Thorsch 
undoubtedly would have cabled Mr. Rappaport. 

Certainly the time had arrived when it was no 
«/ 

longer dangerous to advise the plant manager of 
the real ownership and was the opportune moment 
for Mr. Thorsch’s strange silence to have been 
broken. 

The telegram, however, was sent by the Werners, 
not by Dr. Rosner or Mr. Thorsch. Upon its face 
it entirely destroys the whole fabric of this claim. 
It is one indisputable evidence of “ German Effi¬ 
ciency” that can not be questioned. The authen¬ 
ticity of this telegram is not denied. Its “ paralyz¬ 
ing effect ” only is sought to be softened by belated 
explanation. What they did is entirely consistent 
with the appellees’ theory of ownership in this 
case. Our inquiry is, why did they protest the sale 
if they were no longer interested, and why did they 
withhold their testimony when it was vital to a 
proper determination upon the question of owner¬ 
ship, particularly in view of this telegram? It is 
true they have assented. It is the universal custom 
in these cases, but that does not remove the doubt 

which their telegram throws upon an already 
unreasonable transaction. 
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CONCLUSION 

Despite the statements in the reply brief of the 
appellant, counsel is not conscious or having mis¬ 
stated any facts and relies upon the record to 
confirm the statements contained in the original 
brief with respect to the facts in this case. All 
sorts of ingenious arguments have been offered ex¬ 
plaining Mr. Thorsch’s absence and affirming his 
intentions to return, but the fact remains that he 
has resided in Austria for more than twelve years 
and has returned to this country less frequently 
than when he was wont to return to Austria when 
he lived here. Furthermore, he has not proved 
his loyalty to the United States. Likewise all the 
arguments touching the actuality of this transac¬ 
tion and the bona fides of the sale can not reason¬ 
ably explain the inactivity of Mr. Thorsch after 
his purchase and the activity of the Werners after 
they had supposedly disposed of their holdings. 

Respectfully submitted. 

John Marshall, 

Dean Hill Stanley, 

A. R, Johnson, Jr., 

Special Assistants to the Attorney General, 
Attorneys for Thomas W. Miller, as Alien 
Property Custodian, and Frank White, 
as Treasurer of the United States. 
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IT IS THE DESIRE OF APPELLANT IN THIS 
BRIEF TO REPLY TO THE BRIEF OF THE AP¬ 
PELLEES RELATIVE TO THE PRESUMPTION 
OF EXPATRIATION OF HUGO THORSCH, AP¬ 
PELLANT. THE APPELLANT HAS SHOWN 
THAT HE IS AN AMERICAN CITIZEN BY THE 
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INTRODUCTION INTO THE RECORD OF HIS 
CITIZENSHIP PAPERS; THE PRESUMPTION 
OF THE CITIZENSHIP OF APPELLANT CON¬ 
TINUES UNTIL IT IS SHOWN BY THE APPEL¬ 
LEES THAT THE APPELLANT HAS EXPATRI¬ 
ATED HIMSELF. THEREFORE, THE BURDEN 
OF CREATING THE PRESUMPTION OF EXPA¬ 
TRIATION RESTS UPON THE APPELLEE AND 
MAY BE DONE IN EITHER ONE OF TWO WAYS: 
FIRST, BY SHOWING THAT THE APPELLANT 
HAS RESIDED TWO YEARS IN THE FOREIGN 
STATE FROM WHICH HE CAME; SECOND, BY 
SHOWING THAT THE APPELLANT HAS RE¬ 
SIDED FIVE YEARS IN ANY OTHER FOREIGN 
STATE. THEREFORE, IT IS IMPORTANT TO 
LOOK TO THE ’’STATEMENT OF THE CASE,” 
AS SET FORTH BY THE APPELLEE IN ITS 
BRIEF AND USED BY IT AS THE BASIS OF ITS 
ARGUMENT. 

STATEMENT OF MATTER IN REPLY 
In the brief of appellees it is stated: 


“There are a number of facts which are not 
clearly brought out in the “Statement of the 
Case,” prepared by the appellant, and in order 
that the Court may have clearly before it certain 
other material facts, a brief additional statement 
will be made.” 


Thereupon the appellees proceed to make the follow¬ 
ing statement, and other statements that will herein¬ 
after be referred to under the appropriate title: 
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(1) “* * * and in the year 1912, plaintiff 

* returned to Austria, taking up his resi¬ 
dence in Vienna.” (Page 4, Brief of Appellee.) 

If this statement is not true then the principal ques¬ 
tion we propose to discuss is absolutely conclusive, be¬ 
cause upon the untruth of that statement depends the 
value of our argument to this Court. We, therefore, at 
the outset challenge the record to confirm the state¬ 
ment. 

(2) Again in appellees’ brief, at page 8 thereof, by 
way of argument it is stated: 

4 ‘There is no question but that the appellant has 
resided in the country from which he came, 
namely, Austria, for a period of more than two 
years exclusive of the time when the United States 
was at war with Austria.” 

Again we make the same comment and throw down 
the same challenge to the record to prove this same 
fact, concerning which counsel states there can be no 
question, and will be pardoned for the comment that 
instead of placing “clearly before the Court certain 
other material facts,” the appellees’ brief clearly mis¬ 
states the record. It is interesting to know, on so vital 
and material a question, by what process of mental 
gymnastics the draftsman of appellees’ brief con¬ 
vinces himself that such statements are proven as 
facts. It is only one of many examples running 
throughout its brief of the pure conjecture and sur¬ 
mise on which its argument is based. 

THERE IS NOTHING IN THE ENTIRE REC¬ 
ORD TO SHOW THAT MR. THORSCH WENT TO 
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AUSTRIA, OR VIENNA, AUSTRIA, IN THE 
YEAR 1912. IT IS BUT PURE CONJECTURE. 

EVEN SO, IT MUST BE REMEMBERED THAT 
VIENNA IS NOT IN CZECHO SLOVAKIA, THE 
FOREIGN STATE OF APPELLANT’S NATIVITY. 

The following is as far and as much as the record 
shows with reference to the foreign state from which 
the appellant came or with reference to where he so¬ 
journed in Europe. He was a native of Czecho-Slo- 
vaka, born in Prague, the capital of the Province of 
Austria-Hungary, then Bohemia, and now Czecho¬ 
slovakia. He came to this country in 1884, was nat¬ 
uralized as an American citizen by decree of the New 
York Court in 1898; took up his residence and entered 
business in the City of Indianapolis, and for years 
made annual visits with his wife to the place of his 
nativitv. He left America in the Summer of 1912 
with the intention of remaining in Europe for about 
two years. In what part of Europe he landed or how 
long he sojourned in any part of Europe the record 
does not speak. THE FIRST THAT WAS SEEN 
OR HEARD OF HIM AFTER LEAVING THE 
SHORES OF AMERICA IN 1912 WAS WHEN HE 
MET MR. RAPPAPORT IN BERLIN IN JULY, 
1914, AND THE ONLY EVIDENCE THAT HE WAS 
SEEN OR HEARD FROM IN ANY OTHER PART 
OF EUROPE DURING THE PERIOD STATED 
WAS IN AUGUST, 1914, IN THE CITY OF 
VIENNA. 

The value of a mathematical calculation of a given 
problem and the accuracy of its result depends upon, 
first, the placing into the equation all of the necessary 
elements as factors therein; and, second, upon the ac- 
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curate statement of those elements as to facts and 
figures, if it is hoped to find the true X. So, the value 
of the argument of a legal question depends upon, first, 
the establishment of a given subject matter, and, sec¬ 
ond, an accurate statement of the principal fact on 
which the subject matter is based, as well as such state¬ 
ment of the necessary and incidental concomitants to 
the principal fact, if it is hoped to reach a proper de¬ 
cision under the rules of conduct on which the science 
of the law is based. 

The fallacy of appellees ’ argument lies in its failure 
to establish at all the principal fact on which the argu¬ 
ment was made in relation to the subject matter, to- 
wit, that fact on which a presumption of expatriation 
could arise under one or the other of the two ways 
outlined in the caption; and, second, because of the 
misstatement and distortion of material facts, in some 
instances, and the failure, in others, to refer to mate¬ 
rial facts at all. 

The object of this brief is as stated in the caption 
and to briefly and tersely bare the vulnerable position 
the appellees have assumed. 

ARGUMENT 

I 

NECESSARY AND MATERIAL ELEMENTS OF 
PROOF BY PLAINTIFF BELOW TO ESTAB¬ 
LISH A PRIMA FACIE CASE 

These were: (1) that he was an American citizen; 
and (2) that the ownership of the stock seized by the 
Custodian vested in him by virtue of the written trans¬ 
fer and physical delivery thereof to him prior to the 
declaration of war. 
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The former was indisputably proven by the produc¬ 
tion of naturalization papers issued by the New York 
District Court, and the burden of proof that appel¬ 
lant ’s citizenship was subsequently lost rested upon the 
appellees. 

The latter was proven by a preponderance of evi¬ 
dence that was tragic, if not, by what under the rules 
of criminal evidence would have been, “beyond a rea¬ 
sonable doubt.” Furthermore, the transfer is ad¬ 
mitted by the answer of the appellees to have been 
made on March 17, 1917. These facts entitled the ap¬ 
pellant, prima facie, to recover his property undei; 
Section 9 of the Trading with the Enemy Act as 
amended June 5, 1920, and required the appellee to 
“bring his suite” and to go forward with its evidence 
to defeat the prima facie right. 

“ISSUES” 

Under this title the defendant below states on page 
7 of its brief what it conceives to be the “issues” from 
1-4, inclusive. A discussion of issue No. 1 alone will, 
we believe, suffice to enable this Court to determine 
this case. 

We understand that “issues” may only be orderly 
made by the pleadings filed and may only be so tried 
after joinder therein. The bill alleges the plaintiff 
was naturalized as an American citizen by virtue of 
the New York Court. The answer merely denies this 
allegation, thereby fixing the burden of proof on the 
plaintiff, which was successfully carried with no evi¬ 
dence by the defendant to the contrary. Had the an¬ 
swer gone further and by way of affirmative defense 
have set up the Act of March 2, 1907, and the existence 
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of the principal fact required by the act on which the 
presumption of expatriation could arise, then it could 
properly be called one of the *‘issues in this case.” 
But for the sake of argument let us admit it to be an 
issue orderly made. 


II 

THE BURDEN OF PROOF IS ON THE PLAIN¬ 
TIFF UNDER “ISSUE” NO. 1 

The defendant on page 7 of its brief headlines its 
argument as follows: 

* 

“The appellant has not overcome the presump¬ 
tion of expatriation which arose against him by 
reason of his residence in Austria.” 

The appellant’s reply is that: 

NO BURDEN COULD REST UPON HIM TO 
OVERCOME ANY PRESUMPTION UNTIL 
THE FACT UPON WHICH THE PRESUMP¬ 
TION WOULD ARISE HAS BEEN ALLEGED 
AND PROVEN AGAINST HIM. 

The appellee invoked the aid of the Act of March 2, 
1907, and upon the appellee rested the burden to prove 
either (1) the fact that appellant resided for “two 
years in the foreign state from which he came;” or 
(2) the fact that that he resided “for five years in 
any other foreign state.” Presumption of law may 
arise only from proven facts—not from theories, sur¬ 
mises or conjectures, and it is submitted that had sea¬ 
sonable objection been made at the trial, no learned 
trial Court would have permitted to go to a jury the 
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evidence of the collateral and incidental facts relied 
upon here by the appellees, until the principal fact had 
been first proven. Not until then would evidence of 
the collateral facts have been material. 

The record shows that appellant was in EUROPE 
(and within the boundaries of what is known as 
EUROPE are many foreign states) between the Sum¬ 
mer of 1912 and January, 1915, when he returned to 
America, thereby breaking the five-year period in a 
foreign state other than that of the state from which 
he came, and in this connection the appellee, on page 11 
of the brief, commits itself to the alleged expatriation 
occurring before appellant went into the Consulate of¬ 
fice in August, 1914. In what part of Europe, whether 
France, Germany, Italy, Austria or what not other for¬ 
eign state, we unqualifiedly, advisedly and confidently 
make the statement that the record holds not one iota 
of evidence. (As a matter of fact, which the record does 
not show, however, and which this Court may not there¬ 
fore consider, the appellant spent the Summer and Fall 
of 1912 in the Italian mountains.) Between the Summer 
of 1912 and July, 1914, when Mr. Rappaport saw him 
in Berlin, the record is absolutely silent except that he 
was somewhere in EUROPE. WHERE, the burden 
was on the appellees to prove. It had its opportunity 
to prove that fact, the principal fact upon which alone 
the presumption of expatriation could arise, and failed 
to accept the opportunity, because Mr. Marshall cross- 
examined Thorsch at length in Vienna in 1921 and he 
could have made the inquiry on this vitally essential 
point. His failure to inquire into this fact, taken in 
connection with the Government’s failure to allege its 
existence in the pleadings, proves that the question of 
expatriation was entirely an afterthought. 
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The case of Gay vs. United States, Adv. Sheets Sup. 
Ct. Rep., May 1, 1924, deciding that the presumption 
of expatriation is not a strong one and is “easy to 
overcome and easy to preclude ’’ is in direct point and 
would be most helpful to this Court if the fact on 
which it is based had been proved in the case at bar in¬ 
stead of merely assumed to exist. 

The failure to prove this vital fact on which alone a 
presumption of expatriation could possibly arise is 
absolutely fatal to the appellees’ affirmative defense 
of expatriation under the Act of March 2, 1907, and 
the Winslow Act of March 4, 1923. 

Ill 

ASSUMING THORSCH RESIDED TWO YEARS 
IN THE STATE OF HIS NATIVITY, THE RE¬ 
QUIREMENTS OF THE ACT HAVE STILL 
BEEN FULFILLED 

This statement is made, first, because the record is 
replete with proof of his devotional and uninterrupted 
loyalty to America; and, second, because he has re¬ 
turned to the United States three times—once in 1915, 
once in 1920 and again in 1921—upon each of which 
occasions he declared his intention to return perma¬ 
nently, just as he declared his intention of ultimately 
returning when he departed in 1912, the latter at a time 
when war was never dreamed of and, therefore, at a 
time when his declarations could not have been self- 
serving. The evidence on these questions is fu^ly 
quoted in our opening brief and we refrain from a 
repetition thereof. 

The Act of March 4, 1923, even if it applied to this 
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case and even if it was not obnoxious to the objection 
that it would be retroactive to give it effect in this 
case, does not make it a condition precedent to the 
right to recover that the appellant shall, after its pas¬ 
sage, return to the United States, but it clearly deals 
in the past tense and makes it sufficient if he has re¬ 
turned. 

The evidence dealing with the question of citizen¬ 
ship in the United States and the question of the bona 
tides of the transaction of March, 1917, is so convinc¬ 
ing that it instills into one an abiding faith and moral 
certainty, first, as to his American citizenship, which 
he valued more than the property seized, because the 
record shows that he refused to renounce it and claim 
citizenship in Czecho-Slovaka, which would have ab¬ 
solutely assured the return to him of this stock; and, 
second, as to his loyalty to America, attested by Mr. 
Denbv and by his own open acts, inclusive of which 
was the scrupulous care and precaution he adopted in 
writing to his Government at Washington to know if 
there could be any objection to his becoming identified 
with the directorate of the Vienna Bank of Commerce. 
Indeed, it seems so convincing as to cause one to won¬ 
der, by the action of this great Government, 4 ‘how hath 
the mighty fallenand, in the language of Holy Writ, 
to exclaim “Is thy servant a dog that he should do 
this great thing V 9 

TV 

MISSTATED, MISLEADING AND DISTORTED 
FACTS ON WHICH APPELLEES' ARGU¬ 
MENT IS BASED 

We do not undertake to recite all of these but 
merely select at random some of them. (1) That 
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he has not registered as a voter in the United States 
and paid no income tax (Brief p. 91). Mr. Keegan 
says he was a voter and did register (Record p. 73). 
No evidence is in the record that he owned property 
subject to taxation. Moreover, it is shown that he 
owed no taxes, because the Court will take judicial 
notice of the law that prohibits the issuance of a pass¬ 
port except upon the certificate of the Collector of 
Internal Revenue to the Secretary of State that ap¬ 
plicant therefor owes no taxes. Passports were issued 
to Mr. Thorsch which sufficiently shows the fact that 
he owed no taxes. (2) That Denby made no investi¬ 
gation of his citizenship (Brief p. 10). Reference is 
made in the opening brief and to the testimony of 
Mr. Denby, wherein he says that the Secretary of 
State made that investigation and that if appellant 
had shown any tendency other than as an American 
citizen he would have been the first to detect it, be¬ 
cause in the existence of the then present exigencies 
he kept him under surveillance, knowing he was an 
Austrian by birth, for a period of two months before 
appointing him as Vice Consul, and that of the many 
Americans from whom he had to choose he selected 
Thorsch because of his efficiency, his loyalty, his gen¬ 
erosity in serving destitute Americans stranded in 
Europe out of his own personal means, and for the 
other reasons in his deposition assigned. (3) That 
Thorsch did not categorically deny that he stated to 
Bookwalter that he expected to make his permanent 
home in Vienna (Brief p. 11). Thorsch was asked the 
direct question whether he made such a statement and 
his answer was: “Most certainly not.” He charita¬ 
bly undertakes to justify this statement by Mr. Book- 
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waiter by stating that possibly because he had agreed 
with Mr. Bookwalter never to return to Indianapolis 
and compete with him in the printing business, which 
Thorsch had sold to him, that possibly Mr. Bookwalter 
was led to assume that he intended to remain in Eu¬ 
rope. (4) It is both unfair and untrue to say it is 
persuasive that the Custodian called the only witness 
(Bookwalter) who would most reasonably know 
Thorsch’s original purpose (Brief p. 11). 

What about Mr. Thorsch’s banker, Mr. Stempfel 
and Mr. Rauli, both of whom were called by the Cus¬ 
todian and stated that they had known Mr. Thorsch 
through a period of fifteen to twenty years and that 
it was their impression when he left that he expected 
to return. Yet, after honey-combing Europe for evi¬ 
dence, with all of its resources for that purpose, and 
combing the United States as with a fine-tooth comb, 
the only single witness that the Government is able to 
produce who states that Thorsch ever expressed a pur¬ 
pose to make his home permanently in Vienna is Mr. 
Bookwalter. It is, however, most “persuasive” that 
Bookwalter was the one witness in all the world who 
wanted to see Thorsch remain forever in Europe for 
the reasons he gives at page 103 of the record. The 
wish that he would so remain was the mother to Book- 
waiter’s thought that Thorsch stated such to be his 
purpose. But Bookwalter’s evidence, taken as a whole, 
in all of its parts, does not bear out the alleged state¬ 
ment to him by Thorsch that he expected to make 
Vienna his permanent home, because in the very next 
sentence at page 102 of the record he says that the 
length of time that Thorsch would remain in Europe 
“was not discussed by him at all.” 
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(5) Why, appellees ask, does Thorsch not return? 
(Brief p. 13.) We reply (1), no law requires him to re¬ 
turn and there is no constitutional limitation upon 
when or whither he may go, or upon when and where 
he may return. (2) He has neither the means to re¬ 
turn nor to support himself and family if he did re¬ 
turn. 

(6) The suggestion at page 16 of the brief, that it 
is not urged that Thorsch necessarily intended to be 
a traitor to this country, does necessarily presuppose 
that he owes allegiance to America, otherwise he could 
not be a traitor. The fact that appellee regards him as 
an American citizen thus unwittingly falls from its 
sovereign mind and lands in cold type. 

(7) Why did Dr. Rosner not produce the power of 
attorney from the Werners when asked (Brief p. 19). 
The record does not show the fact that he failed to pro¬ 
duce it. Mr. Marshall asked him if he would send a 
copy of it to him in America. He replied, ‘‘ Yes, I 

can.” (Record p.-.) Mr. Marshall does not tell us 

in the capacity of witness whether he received such 
copy, and the Court may not heed what he says in the 
capacity of attorney. Besides, of what probitive 
value would a copy, or even the original, be? The 
title to the stock depends not upon this paper. Dr. 
Rosner’s authority to transfer the stock was the fact 
that the certificate thereof was endorsed in blank thus 
rendering it negotiable and passing by delivery like a 
five-dollar bill. 

(8) At page 21 of the brief suspicion is cast upon 
the transaction, by innuendo, because of the variance 
between the considerations paid by each to the other. 
The record shows Thorsch paid about $345,000.00 for 
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the stock in Austrian crowns lie had bought at the then 
current rate of exchange of $5.00 for $1.00. Besides, 
Dr. Rosner says there was no market in Germany for 
the Werner stock and he could not reach the American 
market, but that he regarded the securities about equal 
in value. But accepting as true the appellees’ state¬ 
ments, was the consideration so grossly inadequate 
that the Custodian could claim that it was even sug¬ 
gestive of fraud upon him or say in the language of 
the court in the case of Stoehr vs. Garvan, 255 U. S.— 
‘‘It was not a genuine business transaction.”? 

(9) It was not Thorsch but the Werners who pro¬ 
tested that their stock should not be sold. (Brief p. 
23.) Thorsch heard of the proposed sale in October, 
1919. Although the sale had then been made he at 
once notified Rosner that he would hold the Werners 
liable for the damages that he might suffer by reason 
cf not being able to enjoy the rights adhering to the 
stock; that he immediately cabled the Alien Property 
Custodian protesting against the sale and at the same 
time cabled his attorney to appear in Washington and 
protest in person in Thorsch’s name against the sale. 
In this connection it may be said that appellee lays 
much stress upon what it terms the “paralyzing ef¬ 
fect” of the cablegram of September 12, 1919, in which 
the Werners protested “in our name.” A complete 
and satisfactory explanation of this cablegram is 
found in Dr. Rosner’s testimony on page 39 of the 
record. He sent this cablegram realizing that the 
Werner manager at Saginaw, Michigan, did not know 
of the sale of the stock and that the protest therefore 
had to be made in the name of the owners of record. 
The fact that he used the words “in our name” proves 
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that he was conscious of the fact that the real owner¬ 
ship was in someone else, but that only confusion 
would arise and the protest would not be understood 
by the Custodian if made in the name of someone who 
was unknown as the owner. And further in this con¬ 
nection, the keystone and keynote of the genuineness 
of the whole transaction is the fact that if the Werners 
were using Thorsch as a cloak with which to hide their 
title to the stock, would they not have notified their 
trusted secretary and manager to transfer the stock 
into the name of Throsch ? 

(10) That through the influence of “friends in 
Washington” Thorsch was appointed Vice Consul. The 
quoted words are taken from Bookwalter’s testimony 
although Bookwalter did not even know that Thorsch 
was in the Consular service until his return to this 
country in 1915. Thorsch testified that he was sent for 
by the Deputy Consul at Vienna and was invited to 
join the Consulate. These examples of distortion of 
fact are so apparent as to place the Court upon its 
guard, and to economize time and space we refrain 
from referring to others. 

IN CONCLUSION 

There is one fact in this case that is not “curious” 
and cannot admit of “several meanings,” as the ap¬ 
pellee described the “curious letter” on page — of 
his brief. That fact is that the Werners signed and 
filed with the Custodian their written assent that he, 
the Custodian, was authorized to pay the huge sum 
of $338,000.00 into the hands of Thorsch, a person with 
whom the Werners had not a speaking acquaintance 
and whom they had never seen. If the marriage of 


Thor sell’s son with the little Viennese girl (Appellees’ 
brief, p. 10) “speaks volumes” then the execution of 
these assents speaks mountains. 

JUDGMENT OF THE COURT 

If the judgment below is reversed, this Court should 
render such judgment as the trial court, on the evi¬ 
dence, should have rendered, to-wit, for the net pro¬ 
ceeds of the sale of stock plus the net proceeds of the 
sale of the patent transferred by the Werners, or 3550/ 
3704 of the total net proceeds of both sales. 

Respectfully submitted, 


H. H. McCormick, 

Of Counsel. 


T. T. Ansberry. 




